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Case No. D34/09

Penalty tax — Behind time to submit profits tax return — use of penalty tax — principles of
the penalty on the non-compliance of time limit to submit tax returns — Commissioner has
no power to adjust the assessed penalty tax — waste of resources of the Board and the Inland
Revenue — sections 68(4), 68(8)(a), 68(9), 82A and 82B of the Inland Revenue Ordinance
(‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Edward Cheung Wing Yui and Ip Tak
Keung.

Date of hearing: 21 August 2009.
Date of decision: 29 September 20009.

The appellant established a private company in Hong Kong to carry on the business
of property management. The appellant was 17 days behind time to submit the profits tax
return for the year of assessment 2002/03. The Commissioner issued a notice of penalty of
$3,000 to the appellant. The appellant submitted the profits tax returns for the years of
assessments 2003/04, 2004/05 and 2005/06 within deadline. Later the appellant was 19
days behind time to submit the profits tax return for the year of assessment 2006/07. The
Commissioner issued a notice of penalty of $1,200 to the appellant. In the following year of
assessment 2007/08 the appellant still did not submit the profits tax return on time. The
delay was 31 days. The Commissioner issued penalty tax assessment to the appellant. The
penalty was $15,000. It amounted to 6.32% of the reduced amount of tax assessed. The
appellant requested to reduce the penalty to $7,500.

Held:

1.  The Board considered that it was unfair to the law-abiding taxpayers to
waste the limited resources of the Inland Revenue on the administration
costs of the avoidable additional tax or amended tax assessment. The use of
the penalty tax was to punish the taxpayer who breached the rules and to
warn the taxpayer who had breached the rule and the other taxpayers against
the breach.

2. The principles for the Board to deal with the penalty on failing to comply
with the time limit to submit tax returns could be summarized as follows (it
did not list out all the principles and it was not without any missing): (1)
Negligence or recklessness did not provide any allowance to breach the rules;
(2) Intention to evade tax was a serious crime and was an aggravating factor
on penalty tax. Without an intention to evade tax was not a reasonable
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excuse and was not a mitigating factor to reduce penalty. The reason was
simple. The taxpayer should not have such an intention to evade tax; (3)
Payment of tax was an irrelevant factor. Paying tax on time was another
responsibility of the taxpayer; (4) The discovery of the breach by the
Commissioner was not a mitigating factor to reduce penalty. Among the low
penalty percentage cases, no actual financial loss suffered by Inland
Revenue was not a factor to reduce penalty. The cause by the breach of the
rules to reduce the tax assessment or to delay the receipt of tax payment was
an aggravating factor on penalty; (5) The taxpayer had to prove his financial
difficulties or his inability to pay the penalty and this proof should convince
the Board to believe that it was the truth; (6) It was impractical to request a
full exemption of penalty in breach of rules cases. It showed the taxpayer
still had not regarded seriously the responsibility to submit detailed and
correct tax information on time; (7) To give full cooperation with Inland
Revenue was a mitigating factor; (8) To adopt effective measures to avoid
further breach of rules was an important mitigating factor. On the contrary,
shifting the responsibility incorrectly on to the Inland Revenue or to the
others was an aggravating factor on penalty; (9) Repeatedly committing the
breach was an aggravating factor on penalty. This was the basic sentencing
principle; (10) Open breach of the rules would be punished severely; (11) If
the Board considered the penalty was excessive, the penalty would be
reduced; (12) If the Board considered the penalty was obviously insufficient,
the penalty would be increased; (13) If the Board considered the appeal was
frivolous, vexatious or abuse of appeal procedure, the Board could order the
appellant to pay a sum as costs of the Board (D16/07, (2007-08) IRBRD, vol
22, 454 considered).

3. Section 82A stipulates that it was the decision of the Commissioner to decide
whether or not to impose penalty tax and to assess the amount of the penalty
tax. The Commissioner has the power not to impose penalty tax or to impose
it leniently. If the taxpayer accepted the Commissioner’s decision, the
Board would not and could not intervene. If the taxpayer chose to exercise
the right to appeal, the Board would have to perform its duty to affirm,
reduce, increase or annul the assessment appealed against or the Board could
remit the case with the opinion of the Board to the Commissioner
(Considered Commissioner of Inland Revenue v Nina T H Wang [1993] 1
HKLR 7).

4 Inland Revenue Ordinance does not give the appellant the right to endlessly
file its written submission, to repeatedly bargain or to harass the Inland
Revenue. Once the penalty tax is assessed, the Commissioner has no power
to adjust it. Paying the tax on time is a responsibility and it is irrelevant to
the guestion whether or not the assessment of the penalty tax is excessive.

5. The Board did not consider 6.32% was excessive. The Board considered
that the penalty should be more than 20%. However, having considered the
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Commissioner has assessed the penalty as 6.32%, the Board considered the
penalty should be increased to 20%. Under section 82B(3) and 68(8) of the
IRO, the Board increased the penalty tax from $15,000 to $47,500.

6.  The Board considered the case had wasted resources of the Board and the
Inland Revenue. It was unfair to law abiding taxpayers. The Board ordered
the appellant to pay $5,000 as costs to the Board. This sum of money should
add on to the tax imposed on to the appellant.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D26/08, (2008-09) IRBRD, vol 23, 549
D17/08, (2008-09) IRBRD, vol 23, 301
D16/07, (2007-08) IRBRD, vol 22, 454
D15/09, (2009-10) IRBRD, vol 24, 461
Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7
China Map Limited v Commissioner of Inland Revenue, (2007-08) IRBRD, vol
22,
1215

Taxpayer represented by its managing director.
Liu Wan Mei Ling and Leung Kit Ying for the Commissioner of Inland Revenue.
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‘1. On 12/2/2009 a letter was received from Inland Revenue Department
hereinafter called “l1.R.D.” concerning of an intention to assess
additional tax given under section 82A(4) Appendix No. 1

2. I.R.D. according to their information, we have failed to file tax return by
the due date and the Law allows I.R.D. to impose on penalty (known as
additional tax). The due date was 15/8/2008 the delay was about 40
days.

3. We then made a reply 23/2/2009 to I.R.D. gave our explanations and
hope to meet 1.R.D’s favourable consideration. Appendix 2

4. On 23/3/2009 we received a reply from I.R.D. who assessed an

additional tax by way of penalty of $15,000.00 payable on or before
23/4/2009. Appendix 3.
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10.

11.

12.

13.

14.

We contacted 1.R.D. by telephone and one [Ms A] [telephone number
omitted here] who claimed she is in charge of this case. We orally told
her that we considered the penalty is too heavy and would submit
additional ground for reconsideration.

On 8/4/2009, we sent a letter to 1.R. D. giving additional grounds and
hope I.R.D. would accept our explanation to support our request for
remission. Appendix 4.

On 16/4/2009 a letter was received from I.R.D. in reply our letter
8/4/2009. (Appendix 5)

On 20/4/2009 our Director [name omitted here] called up [Ms A] by
telephone making enquiry of the possibility of reducing the penalty to
$7,500.00 as requested.

The reply given by [Ms A] was that once the demand note is issued. The
amount of penalty cannot be amended.

Our [name omitted here] requested to contact a senior assessor for
clarification, and [Ms A] informed our [name omitted here] that she had
to bring the case to the attention of her senior colleague.

On or about 11:30a.m. 21/4/2009 our [name omitted here] called [Ms A]
by appointment with the senior assessor and was able contacted by one
[Mr B] and the conversation was ended up in 30 minutes with no
conclusion but confirmed that once the demand note is issued the
decision of the penalty cannot be changed. If that was the case. The
Commissioner of 1.R.D. had already made the decision on or before the
date of the demand note i.e. 23/3/2009 and not after the submission of
our additional ground. This is unfair to Taxpayer.

From the above we verily believe The Commissioner of I.R.D. had not
pay attention to the additional grounds as stated on our letter 8/4/2009
(Appendix 4)

There was no creation from us on late assessment of Profit Tax and
Provisional Profit Tax and the same was duly paid as demanded in
beginning of January 2009.

From the above, we are of the view the penalty is too heavy, as the late
submission of our return was beyond our control.
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15.  Our submission to the Board of Review is not for objection to a penalty
raised by the Commissioner I.R.D. However, we consider the penalty is
too heavy and therefore apply for a remission to $7,500.00’
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