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Case No. D34/08

Profits tax — deductions of outgoings and expenses — tax credits and deductions in respect of
foreign tax — sections 16(1), 17(1)(b), 49(1) and 50 of the Inland Revenue Ordinance (' IRO’).
[Decison in Chines]

Pand: Chow Wa Shun (chairman), Wendy O Chan and David Li KaFal.

Date of hearing: 19 June 2008.
Date of decison: 27 October 2008.

The Appdlant was a Hong Kong company. It was the shipping agent in the mainland of its
parent company Company D. The Appdlant had a representative office in City C (City C
Representative Office’), which was set up to carry out liaison work for the Appellant’ s agency
sarvices of internationd cargo transport. Company D aso set up arepresentative office in City H
(‘ City H Representative Office’), whose business was to hep Company D in respect of shipping
matters. Company |, another subsidiary company of Company D, aso set up a representative
office in City M (City M Representative Office'), whose business was to hep Company | in
respect of shipping metters.

The Appdlant claimed that its agency work must be carried out through the representative
officesrun by it in the mainland, and it had to be respongble for dl the outgoings including business
tax, profits tax related to foreign companies, and other levies, which were operation expenses
incurred by the Appellant for earning the agency commissons. The Appdlant also claimed thet
athough City M Representative Office and City H Representative Office were not registered in its
name, and the tax payment dips were not issued to it, the taxes were in fact borne and paid by the
Appdlant, 0 the Appdlant consdered that it was entitled to claim tax credits in respect of those
taxes.

The issues were:

(1) Whether the Appelant should bedlowed to deduct the outgoings of the businesstax
and levies dlegedly incurred by it in respect of the three representative offices, and

(2) Whether the Appdlant should be dlowed tax credits in respect of the profits tax
related to foreign companies dlegedly pad by it in respect of the three
representative offices.
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Hed:

1.  According to the Board decison D69/05, (2005-06) IRBRD, vol 20, 947,
deduction was only dlowed for outgoings and expenses incurred in the production
of profitswhich are chargesbleto tax. An outgoing or expensewas'* incurred” when
it was paid out or when the ligbility to pay arose. In agreeing or intending to make
such payment, the taxpayer had not incurred the liability to make the payments, it
had smply faced the possibility that such payments might be incurred.

2.  Asregardsthe PRC businesstax and local education sub-charge levy concerned in
this case, asthere was no dispute between the parties, the Board accepted the view
that both were by nature outgoings which were necessarily incurred by the taxpayer
in making the businessincome. The Board was dso of the view that so long asthe
taxpayer had actudly incurred the tax and levy, and the relevant business turnover
was chargesble to profits tax in Hong Kong, deductions for such outgoings should
be alowed under section 16(1) of the IRO.

3. TheBoad alowed part of the deductions and tax credits clamed by the Appd lant
in respect of City C Representative Office, because the Board accepted that the
Appdlant:

(1) was lidble to pay the busness tax and the profits tax related to foreign
companiesin respect of that representative office;

(20 bhed actudly paid the rdevant tax;

(3) thebusnesstax of the representative office was incurred for the Appellant’ s
taxable profits, and

(4) bhad through the representative office earned the income, and had to pay
profits tax related to foreign companies in the mainland and profits tax in
Hong Kong in respect of that income.

4.  The Boad dismissed the Appdlant’ s dams for deductions and tax credits in
respect of the other two representative offices, because the Appellant was not able
to provide sufficient objective evidence to prove that it had actudly incurred the
relevant outgoings.

Appeal allowed in part.
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Casereferred to:
D69/05, (2005-06) IRBRD, val 20, 947
Dannuel Leung of Messrs Liu Leung Chan, Certtified Public Accountants (Practising), for the

taxpayer.
Chan Sze Wa and La Wing Man for the Commissioner of Inland Revenue.
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