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Case No. D33/11

Salaries tax — place of residence — sections 8(1), 9(1), 9(2), 9(6), 68(4) and 70A(1) of the
Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Vincent P C Kwan and Liu Man Kin.

Date of hearing: 7 September 2011.
Date of decision: 14 November 2011.

The Appellant objected to the notice of refusal to correct the salaries tax
assessments for the years of assessments 2002/03 to 2007/08 and the additional salaries tax
assessment for the year of assessment 2008/09 by the Assessor.

The Appellant was allocated to live in Unit D of the departmental quarters of her
employer. She claimed that Unit D was not her place of residence because she did not
obtain any benefit from being provided with Unit D for her residence. She also claimed that
her residing in Unit D was because she had to perform standby duties overnight.

Held:

1. Whether being provided with living quarters was perceived by the taxpayer
as a benefit was irrelevant to section 9(1)(c) of the IRO. As a matter of fact,
the rent paid by the Appellant to her employer was lower than that as rented
to the public. Even if Unit D was provided owing to the job nature of the
Appellant, and the Appellant was required to live there by the terms of
employment, Unit D could still be considered as a place of residence
provided by her employer.

2. In the present case, Unit D was one of the places of residence of the
Appellant during the relevant years of assessment, and it was provided by
the employer, therefore the Appellant must pay tax in accordance with
sections 9(1) and 9(2) of the IRO. (D46/87, IRBRD, vol 2, 447, D30/92,
IRBRD,
vol 7, 299 and D54/92, IRBRD, vol 8, 46)

3. The evidence submitted by the Appellant was weak, and she was not able to
prove, in accordance with section 70A(1) of the IRO, that there was any
error or omission in the tax returns submitted by her for the years of
assessment 2002/03 to 2007/08 resulting in that the tax charged for the said
years of assessment was excessive. At the same time, the Appellant was not
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able to satisfy the onus under section 68(4) of the IRO of proving that the
additional assessment for the year of assessment 2008/09 was excessive or
incorrect.

Appeal dismissed.

Cases referred to:
D46/87, IRBRD, vol 2, 447
D30/92, IRBRD, vol 7, 299
D54/92, IRBRD, vol 8, 46

Taxpayer represented by her colleague.
Chan Wai Lin, Chan Man On and Ng Lai Ying for the Commissioner of Inland Revenue.
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‘...Perhaps the most meaningful statement is in Stroud where it
states that residence has a variety of meanings according to the
statute in which it is used and that it is an ambiguous word which
may receive a different meaning according to the position in which
it is found. The word residence is flexible and must be construed
according to the object and intent of the particular legislation
where it may be found. Stroud goes on to say that primarily the
word residence means the dwelling and home where a man is
supposed usually to live and sleep. It is this latter definition
appearing in Stroud which we prefer when considering the
meaning of the word residence or place of residence appearing in
Section 9 of the Inland Revenue Ordinance. The correct
interpretation within the object and intent of the Inland Revenue
Ordinance is the dwelling and home where a man is supposed
usually to live and sleep.’
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*Section 9 of the Inland Revenue Ordinance clearly states that
where quarters are provided to an employee tax calculated in
accordance with the Ordinance must be paid in respect thereof.

The fact that the Taxpayer is required to be on call at night is
totally irrelevant. Likewise the fact that the Taxpayer is not
entitled to be allocated public housing and pay a monthly rent
which would be much in excess of what he actually pays is
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likewise totally irrelevant. These are matters which the Taxpayer
can take into account in deciding whether or not he wishes to be
employed by the employer but have no relevance to his taxation
affairs.’
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“it is not a condition precedent to the application of section 9(1)(c)
that the provision of quarters should confer a benefit on the
employee (in fact the Taxpayer benefitted by occupying the
K quarters as residence for himself and his family at a reduced
rent...); further, section 9(6) makes it irrelevant whether or not by
occupying the quarters the employee can better perform his
duties...’
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