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Case No. D3/08

Profits tax — whether profits arisng from sde of property should be chargesble to profits tax —
sections 2(1), 14(1) of the Inland Revenue Ordinance (‘IRO’). [Decison in Chinese]

Pand: Chow Wa Shun (chairman), Lee Hung Chak and Albert To Tak Pui.

Date of hearing: 11 January 2008.
Date of decison: 7 April 2008.

The Appdlant held and sold a number of properties within a period of two years. The
Commissioner of Inland Revenue ruled that the profits arising from such sde were chargeable to
profitstax. The Appdlant disagreed and claimed that those properties were acquired for her own
use and/or investment.

Hed:

When determining whether a person is carrying on atrade when he buys and sdlls
property, thekey istheintertion of that person when acquiring the property. Was
it acquired with the intention of digposing it a a profit, or was it acquired as a
permanent investment? The requisiteintention is an objective one. The subjective
intention of thetaxpayer isto bejudged by referenceto objectivefacts. * Intention
connotes an ability to carry it into effect. ‘Ability connotes the possession of
aufficient financia capitd.

The Appd lant purchased 18 properties within a period of two years. During the
same period, she sold nine of them. In respect of thethree propertieswhich are not
subject to dispute in this gpped, the Appelant sold as a confirmor. Out of the Sx
properties which form the subject-matter of this apped, the Appdlant never

resded in, or leased out, five of them. The remaining one was only used by her for
ashorttime. Given the numerousand frequent purchases, the speed withwhich the
propertieswere sold, the short timefor which the Appellant held the propertiesand
the sale pattern, coupled with the limited financid means of the Appdlant, the
Appdlant’ s subjective intention that she acquired the properties for her own use
and/or investment cannot be accepted when judged againgt the above objective
facts.
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3.  Thesdeof thepropertiesby the Appdlant falswithin the meaning of ‘trade’ under
the IRO. The profits arising from such sde should be chargesble to profits tax.

Appeal dismissed.

Casesreferred to:
Smmonsv CIR53 TC 461
All Best WishesLimited v CIR (1992) 3HKTC 750
D11/80, IRBRD, vol 1, 374

Taxpayer in person.
Chan Tak Hong for the Commissioner of Inland Revenue.
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All Best Wishes Limited v CIR (1992) 3 HKTC 750
D11/80, IRBRD, vol 1, 374
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Lord Wilbeforce Smmonsv CIR53 TC 461

‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?

Mortimer All Bes Wighes Limited v CIR (1992) 3 HKTC 750
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‘ Theintention of the taxpayer, at the time ofacquisition, and at the time when he
is holding the asset is undoubtedly of very great weight. And if the intentionis
on the evidence, genuinely held, realistic and realizable, and if all the
circumstances show that at the time of theacquisition of the asset, the taxpayer
wasinvestinginit, then| agree. But asitisa question of fact, no singletest can
produce the answer. In particular, the stated intention of the taxpayer cannot
be decisive and the actual intention can only be determined upon the whole of
the evidence ... intention can only be judged by considering the whole of the
surrounding circumstances, including things said and things done. Things said
at the time, before and after, and things done at the time, before and after.
Often it isrightly said that actions speak louder than words.’

10.
D11/80, IRBRD, val 1, 374 379
‘“Intention” connotes an ability to carry it into effect. It isidle to speak of
“intention” if the person so intending did not have the means to bring it about
or had made no arrangement or taken any steps to enable such intention to be
implemented.’
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