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Case No. D29/12

Salaries tax — dependent parent allowance — sections 30(1) and 68(4) of the Inland Revenue
Ordinance. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Cheng Chung Hon Neville and Carlye W L Tsui.

Date of hearing: 5 July 2012.
Date of decision: 24 September 2012.

The Appellant in his individual tax return for the year of assessment 2010/11
applied for a dependent parent allowance in respect of his parents. The Inland Revenue
Department did not allow the application on the ground that the two dependents were not
ordinarily residents in Hong Kong during the said year of assessment. According to the
movement records of the Immigration Department, in the year of assessment 2010/11, the
Appellant’s father stayed in Hong Kong for 7 days (including entries not on the strength of a
Hong Kong identity card), and his mother stayed in Hong Kong for 12 days. And in the 4
preceding years of assessment (2006/07 to 2009/10), their days of stay in Hong Kong were
mostly in the single digits.

Held:

1. In the present case, the dependents had in the relevant year of assessment
stayed in Hong Kong for 7 and 12 days respectively, and had principal
members of family and financial connections in Hong Kong. Compared them
to dependents who were absent from Hong Kong during the whole year of
assessment and had no connections with Hong Kong, the present case may
seem to be a better one, but actually there is no difference in substance.
Although the dependents in the present case had stayed in Hong Kong, they
did not comply with the principles laid down in Ng Shun Loi and lacked the
required normal, consistent, and continuous habitualness. It is therefore hard
for the Board to accept that they were at any time during the relevant year of
assessment “ordinarily resident” in Hong Kong, taking Hong Kong as a place
where they lived and conducted their daily life, and living in Hong Kong as an
ordinary member of the community.

2. Inrecent years there had been an upward trend in the number of tax appeals
concerning the keywords ‘ordinarily resident’. As mentioned by the
Appellant, various departments of the government had different criteria of
assessment in respect of the same keywords ‘ordinarily resident’, which the
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general public were unaware of and could not really understand. The
Appellant submitted that, if the provisions could list the conditions clearly
such that one could readily understand, he would never bring this appeal. The
Board takes the view that the Appellant’s suggestions may help to reduce the
number of unnecessary appeals, and save government resources and public
money so that they could be spent on other public affairs. The relevant
authorities may consider the suggestions.

Appeal dismissed.
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* We are however not satisfied that Ms A was ordinarily residing in Hong Kong
in the year of assessment. Her husband Mr. E did not have any root in Hong
Kong having spent his business life in Country F. Ms A did not have any asset
in Hong Kong. The couple erected a house in China which is much more
spacious than any accommodation that could have been made available to
them in Hong Kong. Apart from the Taxpayer, their relatives were in China.
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Mr. E did not visit Hong Kong since 1992. The Taxpayer laid considerable
stress on the fact that Ms A came to Hong Kong to renew her identity card in
1995. We are of the view that Ms A was merely trying to preserve her
convenient access into Hong Kong. She was not treating Hong Kong as her
home. The Taxpayer was not then in a position to accommodate her...’
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* The Hong Kong Court of Appeal has defined the term ““ordinarily resident™ in
Director of Immigration v Ng Shun-loi [1987] HKLR 798, per Hunter J:

“The words ‘ordinarily resident’” mean that the person must be
habitually and normally resident here apart from temporary or
occasional absences of long or short duration” (Levene v IRC [1928]
AC 217 applied).

A person is resident where he resides. ... When is he ordinarily resident?
I think that is when he resides there in the ordinary way. That must be
the meaning of the adverb. The expression is therefore contemplating
residence for the purposes of everyday life. It is residence in the place
where a person lives and conducts his daily life in circumstances which
lead to the conclusion that he is living there as an ordinary member of
the community would live for all the purposes of his daily life” (R_v
Barnet London Borough Council, ex parte Nilish Shah [1982] 1 QB 688
applied).”

Applying Ng Shun-loi to the facts of this appeal, there can be no doubt that
none of the dependants were ordinarily resident in Hong Kong at any time
during the year of assessment 2000/01. Not one of them physically resided in
Hong Kong at any time for at least 17 months prior to the beginning of the year
of assessment; and then not one of them returned to Hong Kong at any time
during that year. Physical absence of such duration is, without proper
explanation as to the circumstances of the dependants’ daily life, fatal to the
Appellant’s claims. This conclusion is not based simply on counting the
number of days and seeing that the dependants did not stay in Hong Kong most
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of the time. Rather, since leaving Hong Kong the dependants did not reside
here at any time. There is not one scintilla of evidence to suggest that,
following their departure from Hong Kong, any of the dependants was
“habitually and normally resident™ in Hong Kong or resident in Hong Kong
“for the purposes of everyday life”. Indeed, the facts before us point totally the
other way.’
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‘ For if there be proved a regular, habitual mode of life in a particular place, the
continuity of which has persisted despite temporary absences, ordinary
residence is established provided only it is adopted voluntarily and for a settled
purpose.’
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