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Case No. D28/13

Penalty tax — income understated — the Board’s function in a tax appeal — sections 59(3),
68(4), 68(8), 68(9), 80(2), 82(1), 82A and 82B of the Inland Revenue Ordinance — sections
106, 107 and 108 of the Basic Law. [Decision in Chinese]

Costs — wasting the resources of the Board.
Panel: Kenneth Kwok Hing Wai SC (chairman), Leung Wai Keung and Pang Melissa Kaye.

Date of hearing: 29 November 2013.
Date of decision: 20 January 2014.

The Taxpayer stated in his Tax Return — Individuals for the year of assessment
2011/12 that his income was $140,000 when his income was actually $910,000. The Deputy
Commissioner assessed the taxpayer to additional tax of $6,400 under section 82A. The
amount represents 8.94% of the amount of tax which would have been undercharged. The
grounds of appeal of the Taxpayer was that he had to make donations to church and two
charitable organisations. He asked that the penalty tax be waived.

Held:

1.  The Inland Revenue makes millions of assessments each year. A high degree
of compliance by the taxpayers in submitting timely, true, correct and
complete tax returns and information to the Revenue is crucial for the
effective operation of HKSAR’s narrow base and low rate tax system. The
Taxpayer’s income for the year of assessment 2011/12 was $910,000, his
monthly income was $70,000 but he stated in his Tax Return — Individuals for
the year of assessment 2011/12 that his income was $140,000. He never
mentioned his income over and above the $140,000. His attitude was
extremely casual. The Taxpayer carries the burden of proof and failed to
satisfy the Board that he was in fact in financial difficulties and not able to pay
the penalty. It is ridiculous and blatant disregard of the legislation on the part
of the Taxpayer to ask to have his penalty waived because he chooses to make
donations.  The Taxpayer held an important position and had the
ability/means to file a correct return on his total income but he did not make
any effort, or at all, required of him under his statutory responsibility to do so.
He was not remorseful and had no intention to take any measure to prevent the
same from happening again. In the circumstances of the case, not only did the
Board not consider the Commissioner’s 8.94% penalty too high, it took the
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view that the penalty should be increased to about 15%. Pursuant to
section 82B(3) and 68(8), the Board increased the additional tax assessment
from $6,400 to $10,000.

2.  The Board considers this appeal a waste of the Board’s resources and it is
unfair to the law abiding taxpayers. The Taxpayer is ordered to pay the sum
of $5,000 as costs of the Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.

Cases referred to:

D17/08, (2008-09) IRBRD, vol 23, 301
Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

Taxpayer in person.
Lai Lai Kuen, Annie and Tang Wai Min for the Commissioner of Inland Revenue.
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‘ In the financial year of 01 April 2012 to 31 March 2013, my total salary was
only HKD210,000.00. I only got 3 months pay from my previous employer
[#&8 £ Z](April 2012 was salary, May and June 2012 were bonuses, each
month of HKD70,000.00). But the employment contract was terminated on
30™ April 2012. | enclose the Returns of My Salary from my Employer, the
Employment Contact, the 3-Month Receipts of Payments and my Return of
Salary ( ##i % ) for this year (2012-2013) for your kind consideration.

Unfortunately, | was unable to find a job after the termination of the contract
until now.

On the other hands, as | have been signed annual donation to [# & %4 7]
and [# & # 4% 2], even though | did not have job, | was keeping on donating
HKD7,920.00 and HKD3,600.00, respectively.

Besides, | was kept on donating HKD47,000.00 to my church.
Now | am really running out of cash to pay the penalty of HKD6,400.00. In

this circumstance, | wish you can further consider my case and grant total
waiving of the penalty.’
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