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Case No. D27/09

Penalty tax — profits tax — sections 68(8), 82A and 82B(3) of the Inland Revenue Ordinance
(‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Leung Hing Fung and Jessica Young Yee

Kit.

Date of hearing: 21 August 2009.
Date of decision: 9 September 2009.

The appellant submitted its profits tax return out of time by 28 days. The appellant
asked for a waiver of the penalty tax assessment of $9,000 made by the Commissioner under
section 82A of the IRO. The appellant contended that the delay was caused by:

The tax representative;

Inability of the (overseas) directors to sign the audited financial statements
during their holidays (summer holidays from July to August);

Postal delay.

Held :

The auditor signed the auditors’ report on 13 June 2008 and the directors’
report was also signed on the same day. Yet the tax return of the appellant
was not submitted until 22 September 2008.

To allege the delay as being caused by the tax representative would not be a
mitigating factor in this case.

It would be trouble of one’s own making and an aggravating factor for one to
take preference to holidays over complying with the statutory duty of filing
tax return within time.

There is no evidence in respect of the relevant postal dates. The contention
of postal delay must fail.

The appellant had been fined in the previous year for its failure to file return

within time. It would be an aggravating factor to re-offend. The Board was
of the view that the penalty should be increased from $9,000 to $18,000.
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Appeal dismissed and costs order in the amount of $5,000 imposed.
Case referred to:
D15/09, (2009-10) IRBRD, vol 24, 461

Taxpayer represented by its director.
Liu Wan Mei Ling and Leung Kit Ying for the Commissioner of Inland Revenue.
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23, AR 2009 4 4 B 17 B &y L3R4 242 4 LA T 69 L3732 & (B SRR 4%):
“We kindly requested to waive the above penalty of the charges (HK$9,000).
According to our audit house explanation (see copy attach), the delayed was
caused by the postal delayed. Unfortunately, it was out of our control. Besides,
we were absolutely no intention to delay the declaration of Profit Tax Return to

HKSAR Government at any circumstances.

We greatly appreciate your kind consideration & accept our request.

Thanks!’
24, EHRAMBHEREABIA 2009 F3 A 12 89T @mPHANFEMHR R

&):
‘ Regarding the Profits Tax Return showing assessable profits as $1,784,364, we
would like to explain that the audit adjustments matters. And then the company
has three directors & two shareholders in Hong Kong and [an overseas country]
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separately. One of directors & shareholders is ... in [the overseas country].
(Address: [omitted here]). The company is branch office in Hong Kong and
head office ... in [the overseas country]. They must be signed the audit report
by them and return this report to the company in Hong Kong. It is possible the
delivery date of delayed action from post office. | will take notice of delivery
date to [the overseas country] for the future. Please consider our case and
accept the above explanation.’
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