INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D27/04

Personal assessment — persona assessment on the total income of an individud — alowable
deduction for interest payable on any money borrowed for the purpose of producing that part of the
renta income — burden of proof on the gppellant — sections 42(1) and 68(4) of the Inland Revenue
Ordinance (‘IRO’). [Decisgonin Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Karl Kwok Chi Leung and Peter Sit Kien Ping.

Date of hearing: 19 March 2004.
Date of decison: 15 July 2004.

The appdlant and his wife appeded againg the determination of the Commissoner in
respect of the persona assessment raised on them for the year of assessment 2001/02.

During the year of assessment 2001/02, the appelant and his wife jointly owned two
properties. Property A and Property C; both of which were able to produce rentd income. With
respect to Property C, thetota amount of interest paymentson money borrowed for producing the
renta income exceeds its net assessable value of thet property.

Theappellant contended that for the purpose of persond assessment, dl the rentad income
derived from Property A and Property C should first be amagamated before being deducted
agang thetotd interest payments for producing those rental incomes of Property A and Property
C. On the other hand, the Commissioner contended that the amount of interest payable to be
alowed as deduction is limited to the lesser value of the net assessable vaue of thet property and
theamount of the interest payable on any money borrowed for the purpose of producing that part
of theincome.

Hence, the issue before the Board was: I f the gppellant had borrowed money for producing
rental income of one property, and the amount of interest payable on such loan exceeded the net
assessable vaue of that property; can he set off those excessveinterest payments againgt the whole
or part of the net assessable vaue of another property?

Hed:

1 It has been wdl-established in D86/99 that the proviso of section 42(1) of the IRO
doesnot alow agloba deduction for interest payable againgt tota taxable property
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income, even lessdoesiit dlow aglobd deduction for interest payable againg totd

taxableincome. Thisinterpretation asto the proviso of section 42(1) of the IRO has
been adopted by the Board in two subsequent appeds decisons (D4/01 and

D96/01); both of which aso dedlt with the issue of deduction for mortgage interest.
It has been further stated in D4/01 that: the legidature, in enacting the proviso of

section 42(1) of the IRO, intended that there should be some corrdlation between

the interest cdamed and the income relieved (D86/99, D4/01 and D96/01
followed).

2.  TheBoard regjected theappdlant’ s contention that his case was digtinguishable from
D86/99 and D4/01, on the ground that he was requesting to have the totd interest
payments in respect of his two properties to be deducted from the total property
income derived from theletting of the two properties, whereasin D86/99 and D4/01,
thetaxpayerswere asking for deductions for mortgage interest paymentsin respect
of propertieswhich were not producing any rentd income at dl. TheBoard came to
aview that it does not matter whether part of the property incomeis nil or low (that
Is below the amount of interest payable on money borrowed for the purpose of
producing that part of the total income). The crux of the matter was whether the
proviso of section 42(1) alows a taxpayer who owns more than one property to
carry out agloba deduction for interest payable agang histota property income.

3. TheBoard cametoaview that in ascertaining thetota income of anindividua forthe
purpose of personal assessment, theproviso of section42(1) of the RO only alows
deduction for interest payable on money borrowed for the purpose of producing the
income of an individud property againg the tota property income of that individud
property, and the celing for interest deduction is the lesser vaue of the net
assessable vdue of theindividud property and theamount of the interest payable on
any money borrowed for the purpose of producing that part of the income.

Appeal dismissed.
Casss referred to:
D86/99, IRBRD, vol 14, 581

D4/01, IRBRD, vol 16, 126
D96/01, IRBRD, vol 16, 796
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Fung Ka Leung for the Commissoner of Inland Revenue.
Taxpayer in person.
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‘ For the purposes of this Part the total income of an individual for any year of
assessment shall, subject to subsection (8), be the aggregate of the following
amount —

@ @

(i) inrespect of the years of assessment commencing on or after 1 April
1983, the sum equivalent to the net assessable value as ascertained
in accordance with sections 5(1A) and 5B:

(b) the net assessable income of the individual for that year of assessment;
and

(c) subject to subsection (1A), the assessabl e profits of theindividual for that
year of assessment computed in accordance with Part 1V:

(d)

Provided that there shall be deducted fromthat part of the total income arising
from paragraph (a) the amount of any interest payable on any money borrowed
for the purpose of producingthat part of the total income where the amount of
such interest has not been allowed and deducted under Part I1V." (emphasis
added)

68(4)

‘ The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant.’

D86/99, IRBRD, vol 14, 581 42(1)

42(1)

42(1) 42(2)
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42(1) (@)

‘ The Taxpayer argues, correctly, that an individual's total taxable income is
aggregated for personal assessment purposes. But it does not follow that his
total interest expenses should then be deducted against his total income.
Rather, under personal assessment, to qualify for a deduction interest payable
must satisfy the applicable statutory provisions, namely, either the proviso to
section 42(1) or section 42(2).

By its express terms the proviso only allows a deduction for interest payable on
money borrowed for the purpose of producing that part of the total taxable
property income which has been included for personal assessment under
paragraph (a) for the relevant year of assessment. It does not allow a global
deduction for interest payable against total taxable property income; even less
does it allow a global deduction for interest payable against total taxable

income.’
8. [ D4/01, IRBRD, vol 16, 126
D96/01, IRBRD, vol 16, 796]
42(1) D86/99
D4/01 42(1)

(‘the legidature intended that there should be some
correlation between the interest claimed and the income received’).

9. D86/99 D4/01

10.
( ) 42(1)
D86/99
D4/01 42(2)
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42(2)



