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Case No. D26/08

Penalty tax — undergtating sdary income— sections 80(2), 82(1) and 82A of the Inland Revenue
Ordinance (‘IRO’) — articles 106, 107 and 108 of the Basic Law. [Decison in Chinesg]

Pand: Kenneth Kwok Hing Wai SC (chairman), Mabd Lui Fung Me Y ee and Catherine Yip Miu
Chun.

Date of hearing: 18 July 2008.
Date of decison: 23 September 2008.

In his Tax Return — Individuas for 2004/05 the appelant understated his income. The
Revenue wrote to the gppelant and warned him to file correct tax returns in the future. The
appdlant paid no heed to thewarning letter and in his Tax Return— Individual sfor 2006/07 heagain
undergated his totad income. The Deputy Commissoner issued to the gppdlant notice of
assessment for 2006/07 and demanded for additiona tax. Under Part F of the Commissioner’ s
Pendlty Policy, the additiona tax assessed was $5,200 which amounted to 14.85% of the total
amount of tax undercharged.

The appdlant’ s grounds of apped were:

‘(1) | suffered from cancer and had radiation therapy and chemotherapy which had
affected my memory and the ability to manage my affars.

(20 My honesty was uphdd, | was granted an honour in the New Year Honours

(3) My employer was a subvented organisation and its human resources department
filed returnsto the Revenue every year. Intentiond omisson of one sincomeinthe
return would not go undetected.’

Hed:

The Revenue has to ded with millions of returns every year. The tax base of the SAR
Government is very narrow. The efficient operation of the tax system depends on timely
filing of detalled and accurate tax returns by taxpayers. Some taxpayers relied on the
excuseof ‘ oversght’ and disregarded their responsibilitiesto file detailed and accurate tax
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returns. They further asserted that the Revenue had other sources to make accurate
assessments. The Board congders that the waste of the limited resources of the Revenue
resulted from investigations which could have been avoided is unfair to the law abiding
taxpayers. The additional tax servestwo purposes— to pendise offending taxpayersand to
deter the offending aswdll as other taxpayers. The Board decided that the gppellant did not
make out hisgrounds of gpped. The Revenue had dready given the gppellant a chance but
the gppd lant did not make good use of it. Taking dl circumstances into consderation, the
Board does not think that 30% would be excessive. The gppdlant should consder himsdlf
fortunate as the Deputy Commissioner fixed the additiond tax at 14.85%.

Appeal dismissed.

Cases referred to:

D16/07, (2007-08) IRBRD, vol 22, 454
D37/07, (2007-08) IRBRD, vol 22, 839

Taxpayer in person.
Yip Wa Fun and Chan Lee Man for the Commissioner of Inland Revenue.



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

D26/08
— —« »( 112 ) 80(2) 82(1) 82A —« » 106
107 108
2008 7 18
2008 9 23
2004/05
2006/07
2006/07
F 5,200

14.85%

@

e
©) [ ] [ ]



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

30%
14.85%
D16/07, (2007-08) IRBRD, vol 22, 454
D37/07, (2007-08) IRBRD, vol 22, 839
1. 2004/05
2. 2006 6 5 2004/05
3. 2007 5 22 2006/07
2006 6 5
4, 82A 2006/07
5,200
14.85%
5.
2008 4 8
2008 4 16 2008



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

7. (
8. 82A
2006/07
0. 2005 5 10 2004/05
60

1-4-2004  31-3-2005

10.
2004/05

1-4-2004  31-3-2005
1-5-2004  31-3-2005

11. 205 7 21

8-33 )

637,407
637,407

I.R. 56B

637,407
165,220
802,627

1-4-2004  30-4-2004

0
15,020
15,020
0

2004/05

B.I.R.



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

802,627

31,165
12,000 43,165
759,462
200,000 200,000
559.462

101,092

2004/05

12. 2006 3 27
2004/05

802,627
6,596
809,223

31,165
12,000 43,165
766,058
200,000 200,000
566,058
559,462
6.59%

1,319
13. 2004/05

14. 2006 5 18 2005/06

31-3-2005  31-3-2006 802,680
802,680



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

15. 2005/06
2006 4 28
1-4-2005  31-3-2006 622,440
1-4-2005  31-3-2006 180,240
802,680
16. 2006 5 283 2005/06
15
17. 2006 6 5 2004/05
2004/05
6,596
165,220
171,816
18. 2006 8 9 2005/06
2005/06 802,680 102,182
19. 2005/06
20. 2007 5 2 2006/07
2-5
4 10 9

21. 2007 5 22 2006/07



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

22.
23.
2007 4 26
24,

2006/07

3.

25.
26. 2008

1-4-2006
? 1-4-2006
1-4-2006

2007 5 28
4.1

1-4-2006

2006/07

2007 8 7

2006/07

18

31-3-2007
31-3-2007
31-3-2007

622,440

4,000
180,240
806.680

2006/07

31-3-2007

40,814

622,440

622,440

21

2006/07

806,680
40,814

200,000

765,866
200,000

965,866

82,014

82A(4)



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

@ 2006/07
2 184,240
(b)
©
27. 2008 2 20
?
17
28, 2008 2 29
18 82A(4)
2007 8
2004/05
2006/07
20%
29,
3 20 82A 2006/07
5,200
14.85%
2.
30. 2008 4 8

35,006

2008 2

2006/07

2008 2 20

2008



31.

32.

33.

(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

2.
2 2
3 [ ] [ ]
?
2008 4 16 2008 4
8
2008 2
20
?
2008 4 16
30
2008 4 [16]°
2006/07 80(2)
82(1)
106 108 ( )
107 108

17 16



36.

37.

38.

39.

40.

41.

42.

(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

@

(b)

@

(b)

(©

, D16/07, (2007-08) IRBRD, vol 22, 454

10%-

175%

125-129



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

45.

46.
15%

(d)

(€ 82A(4)
(f)
()

W)
0]

0

(k)
0
(m)
()
(0)
D16/07 30%
129 139 )

D37/07, (2007-08) IRBRD, vol 22,839 45

@ /
(b)
(©) /



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

(d)
(e ;
() ;
) / ;
(h) ;
47. D37/07 ( 47 48 )
48. 1
1
(a
(b)
2
49. 2
2

@



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

(b)
(©

50. 3

51.

52. 30%
14.85%

53.




