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Case No. D25/13

Profits tax — trading — whether the sale and purchase of property amounted to a trade —
intention of taxpayer — to be inferred from all the circumstances — sections 2, 14(1) and 68(4)
of the Inland Revenue Ordinance (‘the Ordinance’). [Decision in Chinese]

Panel: Chan Chi Hung SC (chairman), Leung Wai Keung Richard and Wong Wang Tai
Fergus.

Date of hearing: 30 September 2013.
Date of decision: 20 December 2013.

The Appellant entered into a preliminary sale and purchase agreement to buy a
property (‘the Property’) in March 2010. He claimed that he bought the Property because his
then home was not large enough for to be his future matrimonial home. Formal completion
took place in June 2010. In September 2010, the Appellant entered into another sale and
purchase agreement to sell the Property, with formal completion taking place in October
2010. He claimed to have discovered after the purchase of the Property that the Property’s
location was inconvenient for him to go to work, and it was discovered during renovation
that the Property was not large enough as his matrimonial home. So he sold the Property to
obtain money to purchase another larger property in October 2010, with formal completion
in November 2010.

But evidence shows that in May 2010, a lady (with the same surname as the
Appellant’s mother) put the Property up for sale and for rent, leaving the mobile phone
number of the Appellant’s sister as the contact number. There were revisions to the asking
price and rent on 3 subsequent occasions, and the mobile phone number of the Appellant’s
sister remained to be the contact number.

The Deputy Commissioner determined that profits tax should be levied on the
profits obtained by the Appellant from the sale and purchase of the Property. The Appellant
appealed, claiming the Property was for his own use but not for profit by resale. He further
claimed that the Deputy Commissioner ought to have allowed all the renovation and
miscellaneous expenses as deduction when calculating the assessable profits.

Held:

1.  The key to determine whether a taxpayer was engaging in a trade when buying
and selling an asset was his intention at the time of purchase (Lionel Simmons
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Properties Limited (in liquidation) and Others v. Commissioners of Inland
Revenue [1980] 53 TC 461 followed).

2. The taxpayer’s intention was a question of fact on which the tribunal of fact
had to make a value judgment. The intention was an objective one to be
inferred from all the circumstances of the case. The stated intention of the
taxpayer could not be decisive (All Best Wishes Limited v Commissioner of
Inland Revenue [1992] 3 HKTC 750; Lee Yee Shing v Commissioner of
Inland Revenue [2008] 3 HKLRD 51 followed).

3. In the present case, the Appellant must have known and participated in
putting up the Property for sale and for rent even before his purchase of the
Property was formally completed, and in revising the asking price and rent.
There was no evidence from the Appellant to show the contrary. It was
unbelievable that his mother and sister would do so on their own without the
Appellant’s approval. It was also incredible for the Appellant to claim that he
only discovered the Property was inconveniently located and too small only
after he purchased the same. There was no evidence to show that the Property
was indeed renovated during the period alleged by the Appellant.

4.  Analysing the evidence properly, the intention of the Appellant was to make a
profit from the sale and purchase of the Property. This amounted to a trade
under section 14(1) of the Ordinance.

5. The Appellant provided no evidence to prove the amount of deductions he

claimed, especially regarding the renovation of the Property. Therefore, the
Appellant failed to challenge the profits tax levied.

Appeal dismissed.
Cases referred to:
Lionel Simmons Properties Limited (in liquidation) and Others v Commissioner of
Inland Revenue [1980] 53 TC 461
All Best Wishes Limited v Commissioner of Inland Revenue [1992] 3 HKTC 750
Lee Yee Shing v Commissioner of Inland Revenue [2008] 3 HKLRD 51

Taxpayer in person.
Chan Siu Ying Shirley and Yau Yuen Chun for the Commissioner of Inland Revenue.
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Inland Revenue [1980] 53 TC 461

All Best Wishes Limited v Commissioner of Inland Revenue [1992] 3 HKTC 750

Lee Yee Shing v Commissioner of Inland Revenue [2008] 3 HKLRD 51
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The intention of the taxpayer, at the time of acquisition, and at the time when
he is holding the asset is undoubtedly of very great weight. And if the intention
is on the evidence, genuinely held, realistic and realizable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
was investing in it, then I agree. But as it is a question of fact, no single test
can produce the answer. In particular, the stated intention of the taxpayer
cannot be decisive and the actual intention can only be determined upon the
whole of the evidence. Indeed, decisions upon a person’s intention are
commonplace in the law. It is probably the most litigated issue of all. It is trite
to say that intention can only be judged by considering the whole of the
surrounding circumstances, including things said and things done. Things
said at the time, before and after, and things done at the time, before and after.
Often it is rightly said that actions speak louder than words.’
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¢ The question whether something amounts to the carrying on of a trade
or business is a question of fact and degree to be answered by the
fact-finding body upon a consideration of all the circumstances.’

‘ No principle of law defines trade. Its application requires the tribunal
of fact to make a value judgment after examining all the circumstances
involved in the activities claimed to be a trade.’

(b) McHugh NPJ #§7R~ , Simmons —RFTIEERELEENEBRT 2 EEHM
MeZEl ERAXRNLEBERLHE K YEZRINEENELRS
712, HBHFERERXAET :

‘The intention to trade to which Lord Wilberforce referred is not
subjective but objective: Iswera v. Commissioner of Inland Revenue
[1965] 1 WLR 663 at p.668. It is inferred from all the circumstances of
the case, as Mortimer J pointed out in All Best Wishes Ltd. v.
Commissioner of Inland Revenue (1992) 3 HKTC 750 at p.771. ....
However, in cases where the taxpayer is claiming that a loss is an
allowable deduction because he or she had an intention to resell for
profit or where the taxpayer has made a profit but denies an intention to
resell at the date of acquisition, the tribunal of fact determines the
intention issue objectively by examining all the circumstances of the
case. It examines the circumstances to see whether the “badges of
trade” are or are not present. In substance, it is “the badges of trade”
that are the criteria for determining what Lord Wilberforce called “an
operation of trade”.’
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