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Case No. D25/12

Extension of time — process of transmission — sections 58, 66(1) and 66(1A) of the Inland
Revenue Ordinance. [Decision in Chinese]

Salaries tax — unfair taxation law — sections 8(1)(a), 9(1)(a), 12(1), 12B(1), 26B, 26C, 30
and 68(4) of the Inland Revenue Ordinance. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Kenneth S 'Y Ng and Yeung Eirene.

Date of hearing: 28 May 2012.
Date of decision: 21 August 2012.

The Appellant raised objection to the salaries tax assessment for the year of
assessment 2004/05 by the Inland Revenue Department by reason that the taxation law was
unfair and that she should be given tax concessions and exemptions when she had
difficulties in securing a job as well as education allowance, donation eligible for tax
deduction, dependent parent and housing allowance. The Revenue sent the determination
by registered post to the Appellant on 23 July 2007 but it was not successful. The Revenue
sent the determination again by ordinary post to the Appellant on 20 August 2007 and
subsequently did not have any record of return of the determination. On 14 October 2011
the Appellant by email to the Clerk to the Board gave notice of her appeal against the
determination and because of the size of her file it was only wholly received on
19 October 2011.

Held:

1.  As the determination was initially sent by registered post and the date of
delivery was not clear, the Board could not therefore determine an earlier
time for ‘the completion of the process of transmission’. In any event the
notice was subsequently mailed to the Appellant again and the latest date for
the completion of the process of transmission should be 23 August 2007.
The Board only received the notice of appeal on 14 October 2011 and all the
appeal documents required by the legislation on 19 October. Even if the
email system of the Office of the Clerk to the Board were to be blamed for the
delay, the appeal is more than 4 years out of time. The Board finds the
Appellant’s appeal out of time and is not satisfied that the Appellant had any
grounds as provided in the legislation or reasonable cause preventing her
from giving her notice of appeal in time. The Board accordingly refuses to
exercise the power given to it under the IRO for extension of time.
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2.  The Board does not accept the Appellant’s grounds of appeal or her tenuous
evidence and dismisses her appeal.

Appeal dismissed.
Cases referred to:

D2/04, IRBRD, vol 19, 76

D20/06, (2006-07) IRBRD, vol 21, 442

Chan Chun Chuen v CIR, CACV 113/2011
D67/06, (2006-07) IRBRD, vol 21, 1188
Chow Kwong Fai v CIR [2005] 4 HKLRD 687

Taxpayer in person.
Chan Siu Ying Shirley and Yau Yuen Chun for the Commissioner of Inland Revenue.
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4, EFRAFHE LB o RIEGREE FEE > it 2011 59 A 19 8B A 4
BB ZFERE A ARG FEEE - LIRAEREFE—FRE  —HRARIERYE
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Chow Kwong Fai v CIR [2005] 4 HKLRD 687 ;

Chan Chun Chuen v CIR, CACV 113/2011 ;
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D20/06, (2006-07) IRBRD, vol 21, 442 ; %

612



(2012-13) VOLUME 27 INLAND REVENUE BOARD OF REVIEW DECISIONS

D67/06, (2006-07) IRBRD, vol 21, 1188 -

14. WIEEE &6 D204 (BAHEH) F66IET TEREAAKL ) 15
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* The question is whether those words mean that the intended appellant has one
month from the date when the process of transmission begins (that is, when the
Commissioner despatched his determination), or whether he has the one
month period after the process of transmission has been completed. In our
view, the latter meaning is more consonant with the legislative intention. ...
We should observe that the end of the process of transmission does not depend
upon whether the determination has physically reached the recipient. The
process of transmission would normally end when the determination reaches
the address that it was sent to.’

TR AR KL B & £ £15D20/065 935 A -

15. _E 3% e # Chan Chun Chuenv CIR — % » 4 B (#F5456]) % 58(2)
B 58(3)fsty MFE L AR B A A ETURBRBHE K i » FAMNRAYRE
BB ko R 0@ ML - MIRIEAE R BRI » FRI R E B L FHET
AR — IR REEEEZ AR A% PEMABRALELAR A2
EH R RZ AT B A HE R R AR @A o (BB B) AR ERY
BB A A B 38 ko AR MBI PT R B AFRfu gtk » B A MR AR IE AR5 3 51(8) 4% -
A DT A B SRR A By 1B AR e Sk o A8 B U B e T

*2) ... Section 58(2) is the governing provision of giving notice by way of
postal service. Once it is invoked the Commissioner does not need to
show further that the notice had ‘actually’ come to the knowledge of the
taxpayer. This is because, first, the very fact that a mode of service other
than personal service is permitted, is by itself an indication that service
will be completed when the requirements stipulated for service have
been fulfilled. Although section 58(2) does not use words that postal
service ‘shall be deemed to be service’, the wording in that section
clearly carries that meaning. See Deputy Commissioner of Taxation v
Taylor [1983] 2 NSWLR 139 at 143... once the document was properly
served under section 58(2), actual notice was treated to have been given
to the taxpayer. It is then up to the taxpayer to ensure that the document
which he had chosen to be sent to a specified address would be brought
to his attention.

3) ... section 58(3) merely provides the rebuttable presumption on the time
that the notice sent by post is deemed to have been served, namely, on the
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day succeeding the date on which the notice would have been received in
the ordinary course by post. Even if the notice is not received by that
presumed time or at all, nonetheless it is deemed to have been served.
See D 135/02 (2003) 18 IRBRD 231 at paragraph 10 and R v County of
London Quarter Sessions Appeals Committee, ex p Rossi [1956] 1 QB
682 at 700...

4) ... the Commissioner’s duty is discharged by choosing any one of the
methods of service under section 58(2) because each one is equally
lawful and effective. There is no issue of minimum compliance...

5) ... Under the statutory framework there is no requirement to serve on all
the known addresses of the taxpayer. The taxpayer’s right is further
protected because he has the right under section 51(8) to choose which
address he wishes the notices from the IRD to be sent to him. ...’

16. WwRIELR B & £ D67/06 » FE IR A F R LA REFAHKLE -
17. E ¥k fExt Chow Kwong Fai v CIR — % » #3% (FLF4&p1) % 66(1A)

& "prevented | —F RAAX A RAFE - B AT ey 80R ¢

(1) #xx# 'prevented ), —F » RAAFUF XK " K5 —7 54 FH
BE o T kgt X H 'prevented , —FEK i - B EHF o8B K
EE(EFE H — 1752 5 - 78 B #) 33 B #Fm T :

... the word ““prevented”” used in s. 66(1A)... should best be understood
to bear the meaning of the term ““ % £ in the Chinese language version
of the subsection...The term means ““unable to”” ... [which] provides a
less stringent test than the word “prevented”. On the other hand,
“unable to”” imposes a higher threshold than a mere excuse...’

Q) HEAEZ Fmogstsh  FHEREFEYRE) SRS, - 1A
R

... Any misunderstanding on the part of the appellant... must be a
unilateral mistake on his part. Such a mistake cannot be properly
described as a reasonable cause which prevented him from lodging the
notice of appeal within time.’
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B o | M5 | Eie 3 B 1% B ik
e | BA 4a%A BAE L 7 B
friktork | 4%5R
(i) (i) (iii) (iv) (V)* (vi)+ (vii)#
7T 7T 7T 7T 7T 7T 7T
200444 A 25,000 25,000 1,000 | 24,000
200445 A 25,000 25,000 1,000 | 24,000
200446 A 25,375 25,375 1,000 | 24,375
200447 A 25,375 25,375 1,000 | 24,375
200448 A 25,375 25,375 1,000 | 24,375
200449 A 25,375 25,375 1,000 | 24,375
2004410 A 25,375 25,375 1,000 | 24,375
2004411 A 25,375 25,375 1,000 | 24,375
2004412 A 25,375 25,375 1,000 | 24,375
200541 A 18,008 | 30,000 | 25,375 | 4,229 | 77,612 1,000 | 76,612
4% 245,633 | 30,000 | 25,375 | 4,229 | 305,237 10,000 | 295,237
*(v) = (D)F(i)+(ii)+(iv)
+(vi):  ERALME B H @R A AT
#(vil) = (v)-(vi)
(b) ESRAGIF B A NBELXGALE F RATHZXOKRF - 1
AT A M ERRP 355 -
() E /3% 2004 44 F % 2005 4 1 A #3149 » AR £ & sk L3
AN B » ®) 38FE 4 XA T 4248 10,000 7Ty 18 E4ERK -
(d) #BZFEETLEN)MEELABNT T LR IR
7 30,000 T - AFARERRBEIE T 4§ LR A 2004/05 23
L4 L o) 3 BN 48 3R 15 3T & 305,237 T -
(6) ARIEE NG EFHLIFAM KM - ZRFBHIAA 20038 58 -
LR A AR RATAWT R B FM  MbeBMFE &
WA T AW XA 0 Cibatayh ¥ -
(7) B3R A& A # 2003/04 3240 F B XAHEFRT Y 3B 5 28 A

3,000 7T &y 2004/05 2345 55 B ¥ 4 37 AR, -
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(8) M EEMEITIHFMLT ¢

k4R
(7T)
B (% 24(1)(b) % 24(5)(a) £) 305,237
R C LB B & e AR A AT et 2 (5 24(5)(0) ) 10,000
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BAREZ X T ER > HRABLRFFORT > B H T

(1) #p51R 2 -F(unfairness of the taxation law) & /4 7 s 4 &4 18 28 58 15 3b,
i ¥2 3% (the inflexibility of the tax assessment towards [her] case) ;

(2 EHRALEHEI DB A BELTHRHEE LR R % (tax
deductions and tax [refund] ; tax concessions and exemptions) ;

(3) LEFARTHEMG AN A& HEXRREEEZBE TR
(education allowance, charity, dependent parent, housing allowance) -
Bk E3RAGH 201149 R 7T BEHKHSES > BRIRNEER
B H B MEE R R ERF LR 12,000 Tay Mo RAE & & R R
M@ ER— L X RRXBLTHRER ; ROV A =9 — a0 ¥
SRR AR

E -

26. (BMAEA) % B(L@KERE » BEALSERNFE » RIEMA KRS
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21. (BAEpE) & 9(D)@)EF T » BARTHRAL R X B T/ MBEFHONEL -
CREFERERMCANEALE  FHe BHTET A Me L 8e - 3
ShE By~ RERE

28. (BB A1) % 12(1)(e)H3THA » 18K EAEAT AJE 24T SRAL 4 JE o) JE 347,
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BEH ERHERRTHERIFOENLT » FTEHFERk -
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EFRR AEEFRRERE BB/ B RRGERR (BFEER) RPoES
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GRAMLRE EREBLIH BB ARYE RELLSER 1,000
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