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Case No. D24/07

Profits tax — whether bank overdraft interest deductible — sections 16(1)(a), 16(2)(a), (d), (e),
16(3) of the Inland Revenue Ordinance (‘IRO’). [Decisonin Chinesg]

Pand: Anthony So Chun Kung (chairman), Lam Wing Wo and Pang Su Yin.

Daesof hearing: 13 and 16 July 2007.
Date of decison: 17 September 2007.

The appdlant appeds againgt the assessment for the years 1998/99 to 2003/04 which
disalowed the deductibility of bank overdraft interest.

Inthe years of assessment in question, the appellant obtained banking facilitiesfrom abank,
which included overdraft facilities. In repect of the banking facilities, time deposits placed in the
name of Mr F, Ms G and Ms C were pledged to the bank as security. The directors and major
employees of theappellant included Mr A, Mr B and MsC. MsCisthewifeof Mr A. Mr Fwas
the director of the appellant and isthe father of Mr A.

The Deputy Commissioner overruled the objection raised by theappdlant in respect of the
deductibility of interest. The appellant now gppeds against that decison.

Hdd:

1. Section 16(1) of the IRO provides that dl expenses incurred in the production of
profits shal be deducted. That includes interests payable on money borrowed
pursuant to section 16(1)(a), provided that the condition set out in subsection (2) is
satified.

2. It is not disputed that the overdraft facility was obtained by the appdlant from the
Bank for the production of chargeable profit. However, that overdraft facility dd
not satisfy any of the conditions set out in section 16(2).

3. The overdraft facility was money borrowed by the appdlant from a financid
inditution and the appdlant is not itsdf a financid inditution. Section 16(2)(a)
therefore does not apply.
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4.  Asregards section 16(2)(d), the appdlant first contended that the rdevant facility
was secured by unlimited guarantee made by directorsin their own names but not by
the pledge of depodts. This is factudly incorrect. The appellant secondly
contended that section 16(2)(d) applied only to borrowers who ‘engaged in
high-risk investment or nontransparent business and did not gpply to the appdlant’ s
busness. This contention must fal. The appellant thirdly contended that the
intention behind section 16(2)(d) was that where a deposit under pledge was used
as security, the interest payable on it would not be chargesble to tax. This
contention has no lega bass and mug fall.

5.  The profit tax computations compiled annualy by the appellant showed that the
overdraft facility was a so applied to repay debts of the directors and shareholders.

The overdraft facility was therefore not obtained wholly and exclusively to finance

capital expenditure on plant or machinery or the purchase of trading stock. Section
16(2)(e) does not apply.

Appeal dismissed.
Casereferred to:

Commissioner of Inland Revenue v County Shipping Co Ltd [1990] 2 HKLR 400

Taxpayer represented by its director.
Chan Sze Wa and La Wing Man for the Commissioner of Inland Revenue.



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

D24/07
- - (
(e), 16(3)
2007 7 13 16
2007 9 17
1998/99  2003/04
F G C
A B C C A F
A
1. 16(1)
DA
)
2
16(2)
3
16(2)(a)
4, 16(2)(d)

16(2)(d)

) 16(1)(a), 16(2)(a), (d),

16(1)(a)



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

16(2)(d)

16(2)(d)

16(2)(e)

Commissioner of Inland Revenue v County Shipping Co Ltd [1990] 2 HKLR 400

1 2000/01  2002/03
2003/04 1998/99 1999/2000

2000/01 2003/04
2007 3 26

2. 1998/99 2003/04



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

@ 1987 3 24
A B C
C A
(b) 3 31
©
0]
1998/99 1999/2000 2000/01 2001/02 2002/03 2003/04
(i) 924,624 756,532 997,206 794,649 | 1,747,969 i 9,306,340
(ii) - - - - 858,000 858,000
(iii)
- - - 2,900,000 i 950,000 i 2,173,055
(iv) 6,418,769 i 5285973 i 2,189,708 5087,258 6,388,000 | 4,571,035
(v) 5605861 i 7865589 i 9,039,550 i 14,894,623 i 19,464,975 | 23,721,124
(vi)
- - - - - 1 2,924,800
(vii)
472,290 497,315 28,678 28,202 6,670 86,380
(viii) 20,800 20,800 41,091 23,800 21,000 33,582
(iX) 32,919 678,605 | 1776411 1,641,657 i 1,082,519 | 3,673,363
]
. . - - 2,875,817 -
(xi) 92,009 109,738 97,844 222157
13567272 | 15214552 : 14170497
0] 1,740,000 300,000 - - - i 3,602,507
(ii) 217,568 158,231 98,394 44502 954,583 i 1,368,305
(iii) 12,773,979 i 11,002,319 i 10,779,763 i 11,417,983 9,861,435 | 12,123,320
(iv)
6174563 | 6,690,862 | 6965070 : 9,086,640 | 12,329,038 : 18,783,096
20,906,110 : 18151412 : 17843727 : 20.549.125 : 23.145.056 : 35877228
0] - - - - - | 6,805,500
(ii) 290,891 - - -1 1,730,000 | 2,166,627
(iii) 17,675 45,204 480,516 31,722 43,871 893,502 |
308.566 : 45294 : 480516 : 31722 : 1773871 | 9865719
BLY33 37 BL65 69 BL92 96 BL119 123 BY/150 158 B1/192 200
39 65 72 98 126 162 204



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

(i)
1998/99 1999/2000 2000/01 2001/02 2002/03 2003/04
22,700,000 24,700,000 ; 25,700,000 i 26,700,000 : 30,470,000 ; 42,772,507
(i) v v 4 4 v v
(i) v v 4 4 v v
(iif) v v v v v v
(iv) v v v v v v
v) v 4 4 v v
(vi) - - v - - -
B1/39 B1/71 B1/98 B1/126 B1/162 B1/203
/
1998/99 1999/2000 2000/01 2001/02 2002/03 2003/04
1,100,482 721,889 803,094 611,549 403,310 625,632
1,422,760 1,116,512 1,020,774 779,056 525,670 494,682
116,426 116,043 5571 68,113
5,000 - - - -
- - - - 315 -
zhalpes | loadddd | 18223 L L3050 | 22920 118842
1,426,220 1,171,497 1,179,880 832,756 594,285 551,443
B 3,460 54,985 159,106 53,700 68,615 56,761
1422.760 : 1116512 : 1020774 £79.056 525.670 i  494.682
B1/57 B1/84 B1/110 B1/137 B1/174 B1/223
(€ 16(2)
(i)  1998/99 1999/2000
(i) 2000/01 2002/03
(i)  2003/04
() D @)
@(Gi) (i) R1/14-20; 37-38
Al 2 D



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

0] 16(2)(d)
(iN)
@ E
6054819746 | 5,000,000
2-12-1997 R1/44-46;
6,200,000 13,000,000 6050327084 | 4,000,000 67-70:
5-1-1999 6050315442 | 5,000,000 82-86
6054819746 | 5,000,000
B1/183-184;
6.1.1999 6050327084 | 4,000,000 U183 1
12,700,000 14,500,000 6050315442 | 5,000,000 S5
181999 6050346456 | 324,377.40 87-90
6050351483 | 405,013.70
6054819746 | 5,000,000
2-8-1999 R1/A7-48;
12,200,000 14,000,000 6050327084 | 4,000,000 67-70;
8-3-2000 82-86
6050315442 | 5,000,000
6054819746 | 5,000,000
9-3-2000 R1/49-51;
12,200,000 14,000,000 6050327084 | 4,000,000 67-70;
4-3-2001 82-86
6050315442 | 5,000,000
6054819746 5,000,000
5-3-2001 R1/52-53;
12,200,000 14,000,000 6050327084 | 4,000,000 67-70;
20-3-2002 82-86
6050315442 | 5,000,000
21-3-2002 1 12,200,000 14,000,000 6054819746 i 5,000,000 R1/54-56,

K7.70:




(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

6050327084 4,000,000
6050315442 5,000,000
6054819746 5,000,000
3-4-2003 R1/57-59;
12,200,000 14,000,000 6050327084 4,000,000 F 67-70;
27-5-2003 82-86
6050315442 5,000,000
6054819746 5,000,000
28-5-2003 R1/60-62;
12,200,000 14,000,000 6050327084 4,000,000 F 67-70;
23-2-2004 82-86
6050315442 5,000,000
6054819746 5,000,000
24-2-2004 6050327084 4,000,000 F R1/63-66;
12,200,000 15,200,000 67-72;
31-1-2005 6050315442 5,000,000 82-86
1,200,000 C
h F A R1/41-42
(a 16(1) R21 6 11
() ¥
(b) 16(2) R2/2-3 7-8 12-13
(D(@) -
(@)

0)-(C) ...




(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

(d)
(
1998/99 2003/04
)
(€)
(i)
\
(ii)
(A)
(B)
(
)
(f)
(¢ 16(3) R2/3-4 9-10 14-15
@)
" (principal officer) -
(@)
(b) (a)
‘ " (associate)
@ ...
(b)
(i)
(ii) (

(iii)



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

(iv) ( )

" (relative)

(d __68(4) _R218

5. 16(2)
D@ 16(1)(a)
@)
6. Commissioner of Inland Revenue v County Shipping Co Ltd [1990] 2 HKLR 400,
408 16(2)
16(1)
16(M@E) (@
Fuad
16(1)(a)
@)
R2/29
‘...s.16(1)(a) makesit perfectly clear that where interest upon money borrowed
for the purpose of producing profitsin respect of which a person is chargeable to
tax is sought to be deducted, it may be deducted if the provisions of one of the
paragraphs of sub-s.(2) are satisfied but not otherwise.’
7. E

16(2)



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

8. 16(2) (k) (©
Q. 16(2)(@ (d) (¢
16(2)(@ (d) (e
[ Bl 1-2 ]
16(2)(a)
10. 16(2)(a)
E
16(2)(@)

(the money has been borrowed by afinancid inditution)
(the money has been borrowed from afinanda ingtitution)

16(2)(a)
16(2)(d)

11. 16(2)(d) () A B
C BL/2
1 () 16(2)(d)

()

16(2)(d)
Bl 12 ]

12. 16(2)(d)

13. 1998/99  2003/04 16(2)(d)

16(2)(d)
16(2)(d)
16(2)(d)

[RY/A7-72, 87-90 18 19 | 16(2)(d)



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

14, 16(2)(d)
16(2)(d)
16(2)(d)
[ 3(g), R1/67-72,87-90] 16(2)(d)
15. 16(2)(d)
16(2)(d)
16(2)(d)
16. 16(2)(d)
(a _
(b)
(©
17. 16(3) 16(2)
18. A
B C [Rl  44-66 3@)]

14,000,000 15,200,000
39 RL 67-72 87-90



19.

20.

21.

22.

23.

24,

25.

(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

16(2)(e)(ii)

E F G C
E
1 201 E
( 1 )
() 16(2)(d)
16(2)(d)
16(2)(d)
() 16(2)(d)
16(2)(d) 16(1)(a)
16(1)(a)
16(2)(d)
16(2)(d)
16(2)(e)
16(2)(e)
@
16(2)(e)(1)
e 16(3) 16(2)(e)(A) (B)
39)

16(2)(e)(A) (B)
16(2)(e)() (i)

E

[



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

12 ]
( 3(0)(1))
26. @) (i) (iii) (iv)
( 3(d))
16(2)(e)
16(2)(e)
27.
16(2)(e)
16(2)(e)
28. 16(2)
16(1)(a)
29.
1998/99  2003/04 16(H@E@ (@

2007 3 26 2000/01 2003/04



