INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D23/03

Profits tax — sections 14(1) and 68(4) of the Inland Revenue Ordinance — intention & the time of
acquisition — onus of proof on the gppelant to show that the intention of investing on capital asset
was genuinely held, redistic and redizable. [Decison in Chinese]

Pandl: Anthony Ho Yiu Wah (chairman), Karl Kwok Chi Leung and Mabel Lui Fung Mei Yee.

Date of hearing: 14 March 2003.
Date of decison: 27 May 2003.

Theappdlant purchased aproperty in November 1996. The said property was later sold
inJuly 1997. The assessor considered that such sale wasin the nature of trade and o profits tax
assessment was raised on the gppdlant.

The appdlant ingsted that she purchased the said property as residence for her parents.
The profit in question was therefore not in the nature of trade and was only an increase in vaue of
the capital asset, which should not be chargeable to profits tax.

Hed:

1 On this gpped, the Board has to determine whether or not the agppdlant has
successfully proved that her intention of buying the said property was for the
resdence of her parents. The gppdlant’s stated intention of course was not
decisve. Genuindy held, redigtic and redlizable intention of the gppellant can only
be determined after consdering dl the evidence, induding what has been said or
doneby reevant parties(Smmonsv IRC [1980] 1 WLR 1196 and All Best Wishes
Ltd v Commissioner of Inland Revenue 3 HKTC 750 followed).

2.  After conddering dl the witnesses' evidence and the whole of the case, the Board
accepted that the intention of the appellant of purchasing the said property was for
the resdence of her parents. Therefore the profit in question was not derived from
the transactionsin the nature of trade. Instead it was an increase in the value of the
capital asset and such profit should thereby not be chargeable to profits tax.

Appeal allowed.
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26. 68(4)

27. Smmonsv IRC [1980] 1 WLR 1196 Lord Wilberforce 1199

‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?

28. Mortimer All Bes Wishes Ltd v Commissoner of Inland Revenue 3 HKTC
750 771

‘ Theintention of the taxpayer, at the time of acquisition, and at the time when he
Is holding the asset is undoubtedly of very great weight. And if theintentionis
on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
wasinvesting init, then| agree. But asitisa question of fact, no singletest can
produce the answer. In particular, the stated intention of the taxpayer cannot
be decisive and the actual intention can only be determined upon the whole of
the evidence.’
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