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Case No. D21/08

Penalty tax — application to extend the period for giving notice of appeal with respect to additiona
tax — whether the amount of additiond tax is excessve — sections 70, 82A(1), 82B(1), (1A),
(2)(b), (c) of the Inland Revenue Ordinance (‘'IRO’). [Decisonin Chinesg]

Pand: Kenneth Kwok Hing Wai SC (chairman), Lee Fen Brenda and Kely Wong Y uen Hang.

Date of hearing: 22 July 2008.
Date of decison: 3 September 2008.

The gppdlant is a partnership. In respect of the tax yearsin question, a notice of an
assessment to additiond tax was sent by post on 30 November 2007. The clerk to the Board
received anotice of appeal on 6 February 2008. Theappelant applied for an extenson of time for
giving thenotice of gpped. Thefirg reason isthat the mae partner of theappe lant was absent from
Hong Kong on business for the mgority of time and was not able to gppoint an accountant to
pursuethe apped. The second reason isthat theappdlant thought that a letter which he sent to the
Deputy Commissioner on 22 December 2007 was equivalent to a notice of apped. The third
reason isthat the male partner of the appd lant was absent from Hong Kong from December 2007
to 6 February 2008 on business.

TheInland Revenue started discussion with the appellant regarding the assessable profits
in respect of the tax years in question. The parties reached an agreement in writing on 12 March
2007 under which the appellant agreed that the assessable profits in question should be adjusted
upwards to the amounts stated in the written agreement and further agreed that the assessment
would be final under section 70 of the IRO. The Inland Revenue then issued to the appdlant a
notice of an assessment to additional tax pursuant to section 82A of the IRO. The appdlant
appealed and daimed that the amount of the additiond tax is excessve.

Hed:

1.  TheBoard refused to extend the gpped period. Thefirst reasonisnot valid asthe
appellant has not adduced any evidence as regards its inability © gppoint an
accountant. The second reason is not valid as the appd lant has not adduced any
relevant evidence. Further, the notice of an assessment to additiond tax clearly
sets out the apped period. The appdlant’ sunilatera migtake is not a‘reasonable
cause’. Thethird reason isnot valid as the appellant chose to disregard the legal
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time limit and to be absent from Hong Kong. That being the case, he was not
‘prevented’ from giving the notice of goped within time. (Chow Kwong Fai
(Edward) v Commissioner of Inland Revenue [2005] 4 HKLRD 687 and D9/79,
IRBRD, 354 gpplied.)

2.  The Board was of the view that the 5 grounds of gpped are unfounded. In
particular, theappelant clamed that it could not possibly have made the profits as
assessed.  However, the assessment made by the Inland Revenue was in
accordance with the written agreement and would be fina and conclusive for dl
purposes of the IRO and *for al purposes should include sections 82B(2)(b) and
(c). (BR17/72, IRBRD, 97; D40/88, IRBRD, vol 3, 377; D5/07, (2007-08)
IRBRD, vol 22, 245; Chu Ru Ying v Commissoner of Inland Revenue, HCIA
7/2007 applied.)

3. TheBoard consdered that the apped isawaste of the resources of the Board and
the Inland Revenue and causes unfairness to law-abiding taxpayers and ordered
thet the appellant pay a sum of $5,000 as the costs of the Board.

Application dismissed.
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Henry Ha of Messrs Henry Ha & Co for the taxpayer.
Tsui Yuk Kwan Portia, Tang Li Suk Yee Rita, Choi Pik Yu Annie and Suen Shuk Fong for the
Commissioner of Inland Revenue.
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