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Case No. D2/08

Salaries tax — expenses for professond indemnity — whether deductible expenses — Inland
Revenue Ordinance (* IRO’ ) section 12(1)(a). [Decison in Chinesg]

Pand: Chow Wa Shun (chairman), Ip Tak Keung and Winnie Kong La Wan

Date of hearing: 8 November 2007.
Date of decison: 7 April 2008.

The taxpayer was aemployed medica doctor. She claimed that the expenses paid to the
Medica Protection Society Ltd (MPS) for professond indemnity was deductiblein the assessment
of sdariestax asit was a condition of her employment.

Hed:

1. Section 12(1)(@) provides that deductible expenses must be ‘wholly and
exclusvely incurred in the production of assessable income.

2. The Board found the MPS expense was not incurred in the performance of the
taxpayer’ s duty and thus not being in the production of the assessable income.
Section 12(1)(a) not satisfied.

3. (CIR v Humphrey; CIR v Robert P Burns considered; D91/03; D102/03; D82/06
followed)

Appeal dismissed.
Cases referred to:

CIR v Humphrey 1 HKTC 451

CIR v Robert PBurns 1 HKTC 1181
D91/03, IRBRD, vol 18, 870
Humbles v Brooks 40 TC 500

CIRv Sn Chun Wah 2 HKTC 364
D102/03, IRBRD, vol 18, 952
D82/06, IRBRD, vol 22, 71

Taxpayer in person
Poon So Chi and Leung To Shan for the Commissioner of Inland Revenue.
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14. CIRv Humphrey 1 HKTC 451 12(1)(@
‘in the production of assessable income’
‘in the performance of the duties of the office or

employment’

15. CIR v Robert P Burns 1 HKTC 1181

‘for’ “in’

16. D91/03, IRBRD, vol 18, 870

876

‘ We are of the view that the sumin question was not ‘incurred in the production
of the assessableincome. The sumwasincurred so asto put the Appellant in a
position to earn theincome. It wasasumincurred so asto qualify the Appellant
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to perform the duties of her office as a solicitor. The sumwas not incurred in
the cour se of the Appellant earning her income.’

Ungoed- Thomeas Humblesv Brooks40 TC

502

““In the performance of the said duties’ means in the course of their
performance ... It means “ in doing the work of the office, in doing the things
whichitishisduty to do while doing thework of the office” . It does not include
qualifying initially to performthe duties of the office, or even keeping qualified
to perform them ... it does not mean adding to the taxpayer’ s usefulness in
performing his duties. The requirement of the employer that the expenditure
shall beincurred does not, of itself, bring the expense within the Rule, nor does
the absence of such a requirement excludeit fromthe application of theRule...

D91/03 CIR Vv Sin Chun Wah2 HKTC 364

‘ whether or not an expenditureisincurredin or in the course of producing one's
income “ ...depends upon considerations which are concerned more with the
essential character of the expenditure itself than with the fact that unlessit is
incurred an employee or a person pursuing a professional practice will not even
begin to engage in these activities from which their respective incomes are
derived”

D102/03, IRBRD, vol 18, 952

‘... [professional indemnity insurance for malpractice] could not be deducted
for salariestax purposessinceit wasnot, intermsof section 12(1)(a) of the IRO,
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“wholly and exclusively” incurred in the production of her assessable income
liable to salaries tax.”

20. D82/06, IRBRD, vol 22, 71

“ Wewould follow thiswell-settled line of cases and hold that ... he would still not
be entitled to claim [ professional indemnity insurance] as a deduction under
section 12(1)(a) of IRO, as such expense was not incurred by him in the
production of his assessable income.’

21.
22. MPS
http:/Aww.medical protection.org/hongkong/aboutmps MPS
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