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Case No. D20/10

Salaries tax — additional dependent parent allowance — whether taxpayer living in property
owned by parents amounted to ‘maintaining a parent’ — burden of proof for excessive or
incorrect amount of assessment — whether appellant discharged his burden of proof — costs —
sections 30, 68(4) & 68(9) of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Diana Cheung and Susanna W Y Lee.

Date of hearing: 28 May 2010.
Date of decision: 30 July 2010.

The appellant, who was married in March 2003, claimed dependent parent
allowance and additional dependent parent allowance for the years of assessment 2003/04 to
2006/07 for maintaining his parents, grandmother and father-in-law. Upon the investigation
by the Commissioner, the appellant alleged that during the relevant period he and his wife
occupied a room in the matrimonial home, whilst the appellant resided with his parents in a
property owned by his parents and his wife resided with his parents-in-law and grandmother
in a property owned by his parents-in-law.

The Commissioner, being of the view that the appellant failed to satisfy the
requirement for additional dependent parent/grandparent allowance, refused to accept the
appellant’s claim for additional dependent parent/grandparent allowance and further made
additional assessment against him. The appellant made an objection for his claim for
additional dependent parent allowance for maintaining his parents. The objection being
dismissed, the appellant appealed to the Board. During the hearing before the Board, the
appellant elected to give no evidence after taking oath.

Held:

1. The appellant failed to give any evidence to prove that he resided with his
parents for the relevant years of assessment continuously throughout. The
appellant failed to discharge his burden of proof, and his appeal was
dismissed.

2. Further, it is a condition for a claim for additional dependent parent
allowance that a taxpayer’s parents reside at the property ‘otherwise than for
full valuable consideration’. The appellant’s parents, whilst residing at their
own property, were only exercising their right as the lawful owners of the
property. There was no issue as to whether ‘valuable consideration’ had
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been paid to the appellant. Additional dependent parent allowance is not
applicable to the situation where the taxpayer’s parents reside at their own
property. The taxpayer residing at his or her parents’ property does not
amount to ‘maintaining a parent’. (D30/07, 2007/08 IRBRD, vol 22, 723
considered)

3. Another condition for an application for additional dependent parent
allowance is whether the father or mother of a taxpayer ‘resided ... with [the
taxpayer] for a year of assessment continuously throughout’. The issue was

not about the definition of ‘place of residence’ or ‘residence’, or whether a
taxpayer could have more than one ‘place or residence’ or ‘residence’.

Appeal dismissed and costs order in the amount of $3,000 imposed.
Case referred to:

D30/07, (2007/08) IRBRD, vol 22, 723

Taxpayer in person.
Leung To Shan and Chan Tsui Fung for the Commissioner of Inland Revenue.
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