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Case No. D20/06

Salaries tax — gpped out of time— HK employment - services rendered outside HK — whether
income of HK source— burden of proof wholly on taxpayer - sections 8(1A)(b)(ii), 8(1B), 66(1),
66 (1A) and 638(4) of the Inland Revenue Ordinance (‘IRO’). [Decison in Chinese]

Pand: Anthony So Chun Kung (chairman), Lam Wing Wo and Dianthus Tong Lau Mui Sum.
Date of hearing: 4 April 2006.
Date of decison: 10 May 2006.

The Deputy Commissioner regjected the taxpayer’s claim that her income for the year of
assessment 2003/04 was sourced outside Hong Kong.  The determination was sent by registered
post to the taxpayer’ s correspondence address in Hong Kong on 26 September 2005.

Apped out of time

The taxpayer received the determination on 3 Odiober 2005. Yet she did not lodge an
gpped to the Board until 18 January 2006 for the following reasons.

- Falureto successfully contact with the Inland Revenue Department (‘IRD’);
- Work outsde Hong Kong;

- Busy work schedules;

- Doubtful about the relevart law and professond views,

- Not highly educated, falled to understand fully the papers from IRD.

The taxpayer asked the Board for discretion to extend her 1-month time limit to lodge an
appedl.

Substantive appeal

Thetaxpayer agreed that she wasunder HK employment yet she rendered and perform her
sarvices out of HK. During the year of assessment 2003/04, she stayed in HK for 182 days and
worked only for 42 days. Thetaxpayer claimed that in accordance with section 8(1B), her income
for the year of assessment 2003/04 should not be chargeable to HK sdariestax.

Hed:
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Apped out of time

1. ‘Completion of transmisson’ means when the determination reaches the Taxpayer’'s
address and would not depend upon whether the determination has physicdly reached
the taxpayer. The statutory 1-month time limit for giving notice of gpped should be
counted from 26 September 2005 and lapsed on 27 October 2005.

2.  Thekey wordsunder section 66(1A) of theIRO were* prevented by illness or absence
from Hong Kong or other reasonabl e cause from giving notice of gpped in accordance
with section (1)(a)' .

3.  Thetaxpayer’ sgpped out of timewasnot due to illness or absence from Hong Kong.
The other reasonsraised by her were not reasonable. Under the RO, the Board could
not alow the taxpayer to appeal out of time.

Substantive apped

The Board has aready dismissed the taxpayer’s goped out of time. The followings are
soldly for the sake of completeness.

4. Thetaxpayer wasunder HK employment, her incomewould be assessable even if she
rendered or performed her duties outside HK, unless the taxpayer could prove that:

4.1 She rendered and performed dl her duties wholly out of HK [section
8(1A)(b)(ib)]; or

4.2  Though sherendered and performed part of her dutiesin HK, yet her stay in HK
was less than 60 days [section 8(1B)].

5.  The taxpayer's service was not rendered or performed wholly outsde HK. She

stayed in HK for 182 days, more than the statutory 60 days. Hence her income was
assessable to sdlariestax.

Appeal dismissed.
Cases referred to:
D2/04, IRBRD, val 19, 76

D3/91, IRBRD, val 5, 537
D9/79, IRBRD, vol 1, 354
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CIR v George Andrew Goepfert [2 HKTC 210]
CIR v So Chak Kwong Jack [2 HKTC 174]

Taxpayer in person.
Chan Man On and Tsui Nin Mei for the Commissoner of Inland Revenue.
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D20/06
- - - - 182 -
42 - - 8(1A)(b)(ii) 8(1B) 66(1)
66(1)(A) 68(4)
2006 4 4
2006 5 10
2003/04
2005 9 26
2005 10 3
2006 1 18
2003/04 182 42

8(1B) 2003/04
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D2/04, IRBRD, vol 19, 76
D3/91, IRBRD, val 5, 537
D979, IRBRD, vol 1, 354
CIR v George Andrew Goepfert [2 HKTC 210]
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CIR v So Chak Kwong Jack [2 HKTC 174]

A 2003/04 375,000

( ) 64(2)

RR256 241 612HK 2005 9 26

( ) B ( ) R 1
D2/04, IRBRD, vol 19, 76 66(1)
1 1
80
10B(2) “ 1 month after
the transmission to him under section 64(4) of the Commissioner’s written
deter mination” “ ”

(
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‘Thus, by virtue of section 10B(2) of the Interpretation and General Clauses
Ordinance, the words “ 1 month after the transmission to him under section
64(4) of the Commissioner’s written determination” in the English text are
presumed to mean the same as “ . The question is whether
those words mean that the intended appellant has one month from the date
when the process of transmission begins (i.e. when Commissioner dispatched
his determination), or whether he has the 1 month period after the process of
transmission has been completed. In our view, the latter meaning is more
consonant with the legidative intention. ... We should observe that the end of
the process of transmission does not depend upon whether the determination
has physically reached the recipient. The process of transmission would
normally end when the deter mination reaches the address that it was sent to.’

R 32 7 ]
4. RR256 241 612HK 2005 9 27
C RL 4

5. 2005 9 27

66(1)(a) 1 2005 10 27 ( )
6. 2005 10 27 2006 1 18

(Bl- 1 )
7. 66(1A)
1
8. 66(1A)
(D(a) 1)

Q. 66(1A)
10. RL 29-30

11. 2005 10 3
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2005 10 14
2005 9 26
1
RL 29 )

26/09/2005( ) 3.46
01/10/2005( ) 9:49 04/10/2005( ) 10:18
08/10/2005( ) 346 10/10/2005( ) 8:44
10/10/2005( ) 5:43 12/10/2005( ) 5:38
15/10/2005( ) 441 19/10/2005( ) 10:18
22/10/2005( ) 3:47 25/10/2005( ) 8:33
26/10/2005( ) 7:41 27/10/2005( ) 10:18

D3/91, IRBRD, val 5, 537,541

‘The delay in filing the second notice of appeal was only one day but that is not
the point. Time limits are imposed and must be observed. Anyone seeking to
obtain the exercise of the discretion of a legal tribunal must demonstrate that
they are” with clean hands” and that there are good reasons for the extension
of time’ [R2 27 2 ]
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Macdougal CIR v George Andrew Goepfert [2 HKTC 210]
8(1)
( 237 )

‘Specifically, it isnecessary to ook for the place where theincomereally comes
to the employee, that isto say, where the source of income, the employment, is
located ...’ [R2 73 2 ]
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3L Macdougdl
( 236 )

8(2)

‘... the place where the services are rendered is not relevant to the enquiry
under section 8(1) asto whether income arisesin or isderived fromHong Kong
from any employment.’ [R2 72 4 ]

2. Macdougall 8(1) 8(1A)
( 236 )
8(1)
8(1A) 8(1A)(a) 8(1)
8(1) 8(1A)(a)
8(1A)(b)

‘As a matter of statutory interpretation | am unable to escape the conclusion
that, although sec. 8(1) must be construed in light of and in conjunction with
section 8(1A), section 8(1A)(a) createsa liability to tax additional to that which
arises under section 8(1). It isan extension to the basic charge under section
8(1). If it were otherwise section 8(1A)(a) would be virtually otiose and section
8(1A)(b) completely unnecessary.’

33. 8(2)
34. 8(1A)

8(1A)(b)(i)
8(1A)(b)(ii)

(b) :
(i
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8(1A)(b)(ii)
8(1A)(b)(ii)
8(1B)
60 ... 8(1B)
(1A)
60
60
60
60 8(1B)
. 8(1B)
8(1A)(b)(ii)
8(1A)(b)(ii)
Mortimer CIR v So Chak Kwong, Jack [2 HKTC 174]
8(1B) 60
( 188 ) -
8(1B)
60
60

‘The Board of Review was persuaded that Section 8(1B) was ambiguous and
capable of two interpretations. | disagree. In thisregard this Section is clear
and unambiguous. The words “ not exceeding a total of 60 days’ qualify the
word “ visits’ and not the words “ services rendered” . Were it otherwise the
Section would be expressed differently. In order to take the benefit of the
Section therefore a Taxpayer must not render services during visits which
exceed a total of 60 daysin the relevant period.” [R2 90 7 ]
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