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Case No. D19/11

Penalty tax — income understated — the Board’s principles of handling cases of additional
tax — sections 51(1), 59, 66(3), 68(4), 68(8)(a), 68(9), 82A and 82B of the Inland Revenue
Ordinance — sections 106, 107 and 108 of the Basic Law. [Decision in Chinese]

Costs — wasting the resources of the Board.
Panel: Kenneth Kwok Hing Wai SC (chairman), Chan Lai Yee and Diana Cheung.

Date of hearing: 10 December 2010.
Date of decision: 29 August 2011.

The Appellant understated in his Tax Return — Individuals for the year of
assessment 2008/09 his income as director by $433,953. The Inland Revenue Department
(‘IRD”), based on the income reported by the Appellant’s employer, raised an assessment
on him. The Appellant did not object to the assessment and paid his tax accordingly. The
Deputy Commissioner assessed the Appellant to additional tax for the year of assessment
2008/09 of $5,500 under section 82A. The amount represents 7.46% of the amount of tax
which would have been undercharged. The grounds of appeal of the Appellant was that he
only received an undated employer’s return after his resignation and he had no intention to
understate the amount of chargeable income.

Held:

1.  The IRD makes millions of assessments each year. With a narrow tax base
in the HKSAR, a high degree of compliance by taxpayers in submitting
timely, correct and complete tax returns and information to the IRD is
crucial for the effective operation of low tax rate system. For cases of
omission or understatement of income, the total income in a year of
assessment is factual matter within the personal knowledge of a taxpayer.
Such knowledge does not depend on the information being supplied by the
employer in its returns. In cases where income is deposited in a taxpayer’s
bank account including by means of autopay, the taxpayer could easily have
filed a correct return. As the Appellant invokes the statutory right of appeal,
the Board must consider the matter from the beginning, anew and perform its
ultimate function — the Board must “confirm, reduce, increase or annual the
assessment appealed against, or may remit the case to the Commissioner
with the opinion of the Board’. The Appellant held an important position
and had an income of over 1.6 million in the year of assessment in question.
He had the ability and means or information to file a correct return on his
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total income. The Appellant ignored his statutory responsibility,
disregarded whether or not the information he provided was correct and just
casually filled in his income which was of a huge shortfall of $433,953,
representing 25.79% of the correct total income. He was not remorseful and
did not take any measure to prevent the same from happening again. In the
circumstances of the case, not only did the Board not consider the
Commissioner’s 7.46% penalty too high, it took the view that the penalty
should be increased to 15%. Pursuant to sections 82B(3) and 68(8), the
Board increased the additional tax assessment from $5,500 to $11,000.

2.  The Board considers this appeal a waste of its resources and it is unfair to
law abiding taxpayers. The Appellant is ordered to pay a sum of $2,500 as
costs of the Board.

Appeal dismissed and costs order in the amount of $2,500 imposed.
Cases referred to:

D35/08, (2008-09) IRBRD, vol 23, 683

D16/07, (2007-08) IRBRD, vol 22, 454

D37/07, (2007-08) IRBRD, vol 22, 839

D17/08, (2008-09) IRBRD, vol 23, 301

D26/08, (2008-09) IRBRD, vol 23, 547

D59/09, (2010-11) IRBRD, vol 25, 87

Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

D1/09, (2009-10) IRBRD, vol 24, 223

D15/09, (2009-10) IRBRD, vol 24, 461

D27/09, (2009-10) IRBRD, vol 24, 609

D34/09, (2009-10) IRBRD, vol 24, 663

D44/09, (2009-10) IRBRD, vol 24, 864

D50/09, (2009-10) IRBRD, vol 24, 934

Shui on Credit Company Limited v Commissioner of Inland Revenue (2009) 12
HKCFAR 392

Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7

Taxpayer in person.
Fu Kwok On and Mak Pui Lin for the Commissioner of Inland Revenue.

336



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

£ gae D19/11

AR - BN L -5 B RIEERT B A - (FEMP ) ($112%) £51(1) -
59 + 66(3) » 68(4) - 68(8)(a) * 68(9) + 82A K 82BHE — ( A Aix ) £106 -+ 107 % 1084%

NE-REXZBCER
ZEBe BEERNEN (EH)  RE LR

53 B 7 : 2010412H 108
£ 8 # : 2011488298

L3R AFE2008/09 A 4 E B A AL MM KA R EERE FREE AT
N BA33,953 7T - M HARIE LIRAR R XA M EFAURANGRM LA LIFAGTE
B EIFRALRA AT AR R BRI PR - BB 8l B RARIE
% 82A & & b 3R A i 2008/0928 4 4 B 3T 5 R Ml A ki@ e E o B o BL A
5,5007T » 4B % 7 D U BLER B9 T.46% - L3R A By E3RIE G Aib ik BERR IS TR B £
B — A FRE B FBRAE  RREABOX X -

Bk :

1. BEABFREBNTEFORMEL - FRORERL - KB EHH
B A B EEBGE T IBRARBFR R ER EERSG EH - BRI R D
WANEMT » MRAL —FREEGBBRANZABRARAIE » 3
RECGEWR AR F B BRI MAB R AT B - BABAN
BRARBGNMABABATF O » SIEASHEE  WFRAEREELANER
i h R FE - B LW AEETE LA R E AR LR
Bl B EMMBERERFT  MEMIITHERE —FZ B A4 M
b B g IR E IR EFE ) TR EE o AN T AN FE R E B A
BEGERFETGREIE | o LIRAFEEZB > £AMFRFEEAN
BRB—BNTE  BAHRANRFTEXREHEPEEBAL - 2 LHFA
BEAFTELEE FAECHRMENEHLTEH  HILEEREN
Fe LERAERBENBAL P IR 433953 LA L - 4 EREAAN
Bt 25.79% - #e it AT R A EWE » T S IRBAEATHFE L BT -
FTRAMBEAL  ZECFERRA/RKE T 746% JiREBS - £
BemAN KL mE] 15% - RIEF 82B(3)isfv # 68(8) ik - £ B &
N4 A hn AR e 2FALEE & 5,500 7T Ao E 11,000 T o

337



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

)

2. RECMARERERZBECER  HENTEHMBRALRNFE - £ B
G hbh FRALUT2500 T L R B e g o

LB R AR AE25000n Eas -
X

W

D35/08, (2008-09) IRBRD, vol 23, 683

D16/07, (2007-08) IRBRD, vol 22, 454

D37/07, (2007-08) IRBRD, vol 22, 839

D17/08, (2008-09) IRBRD, vol 23, 301

D26/08, (2008-09) IRBRD, vol 23, 547

D59/09, (2010-11) IRBRD, vol 25, 87

Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

D1/09, (2009-10) IRBRD, vol 24, 223

D15/09, (2009-10) IRBRD, vol 24, 461

D27/09, (2009-10) IRBRD, vol 24, 609

D34/09, (2009-10) IRBRD, vol 24, 663

D44/09, (2009-10) IRBRD, vol 24, 864

D50/09, (2009-10) IRBRD, vol 24, 934

Shui on Credit Company Limited v Commissioner of Inland Revenue (2009) 12
HKCFAR 392

Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7

MBAB B BB -
B RZRLAMERERSE BB KB BB -

R E

5l &

1. AEABMATERHOEALT MAELFEZES (THT£E8¢ )k
ERAHIEE B

2. E 3R AL 2008/09 R4 E B A F E R 488 - 42 2008 29 A 11 B §r &

MBEFHIAN BABRB AR ET ° E3FRAL 2008/09 2 H FF AN B4 T ¢

(1) & EF : 448,953 7L# 4 Ao 450,000 7T it4r - 4 898,953 7T o

338



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

(2) R E T : 543,388 7L 4 fw 240,000 ik 4 - 4 783,388 7t -

EFBANE A 1682341 T -

3. E3FALE 2009 4 7 A 3 B A2 X 6 2008/09 340 F AR A LM E N
RABLBN B B 1,248,388 7T - 423K 433,953 7T -

" HUB5 B 81 B K3 2 2008/09 AL 4 B Ao AL AR ER 2 5,500 7L 5 kA6 2
WL B 4 7.46% -

5. LA R R G L FReA T AR

R 6 R Bt

6. MEREHEFIREERI AL TERRALZEN (FEREE) - (F

FERAEZ )OFE—LEMOET THAT ANAELRE LIS (TH 3HH )
HNE RO RIEARMY - EREGRIFMEEGREF LR IFL T
M EFTRAZ ) (AT LT ) NEHEE -

7. EHRAFBRBARE(ETREE ) XNEAFE (FHERALULEBR24
B) - ZBEREAFEER -

8. ERAABTE B BB RARYE BBAEE] )(F 112 F) 5% 82A fE @ btk H oy
AR AR IR o IR AL A AN L IR A b ey 2008/09 R4 AR X R EAE Y
BRI AE|MBLE » BIRATICIR G BRI RN L MU B S 2K - BB ER
A AR B FEARIE F 80(2) & F 82(1)fkAndE LR A -

9. A5 B 2000 5 5 A 4 A & B3R AE H 2008/09 3244 E 6y T B A
MAE&  (BIREAFE 603 ) (THT#KRE )R EBHALRFEAES , (T
M HmmEES ) o

(1) #HMEABEZEHALFARLEBRMEIES > REBETFTHEBTRM
*

(2) WMAHAEME2ANE ANBALTERBEKEARFEANEL
B) MHMEAFLEIBMEILINALHFRALBLEEEALAEZRRELL
Mk (4@ A ) ARFIAEMAEPTERG ERE B ARk B 8ER -

HAEZTHEEHT HRAEREZER ARG THBRES-LEH
FOI oo

339



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

(4) MBEREHF2ANFANHGEREERFTROANL -

"I MF A ELRIFA B ARG TR KB EL - A&
QAR A BRI (28 ZBRHIHBRK ) » BARIETERA KUK
BRI B £ BRIk A o |

(5) #MmHAMERF 10 A6 FE OFRALZ AT REHTHRERL
ARG TBEES o L3007 A H M e FATRIA

10. BRs B v 2000 47 A 3 BB L3 AN 2000 45 6 A 12 BB e ALK
EH 4 MR EFRARGEERTHA BRFHERONLE T H 9 F NI L
TN BER B ALEHEE T HIAL GH

X2 ST S v #7 1 B B I
BEYF Director 1-04-08 — 9-08 465,000 *
X T Director 16-09-08 — 31-03-09 783,388

Batsan g 1,248,388

*  AEEATIS00 T X6MEA (AAREFHERGFBRME )

sbdh 0 ERALSE 9 AR A NATARG BRI B ErEL 85B » BRI
H5EE o

11. ME Ry 20084 10 B 15 BLE| ERAMBE — BREF—HaBEEIH
RAMERETHFLLROERET ( TH B2 HOERET | ) (IR X% F S6F
55 ) 5 Byt 2009 4 B 29 BLE| LA S —RE — B E TR EFANEE 2009
£3A31AL—FNHALEMERE B EHIRGF B R BRKEMBE ( TH B
THBRMALE | ) [IREZMKF 56BIR ) - 4 5 $A L3 AFZRALFEE AT A
I

EXY AR AT HA ANBFHE  FRFE(L)
R Director ~ 01-04-08 —11-09-08 # 4 /T % 448,953
o 450,000

898,953

®"ET Director ~ 16-09-08 —31-03-09 # 4/T %4 543,388
Fx 240,000

783,388

Retsang ¢ 1682341

340



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

12. 2009 4 9 A 23 B - AL EAE®) LIRAZ  2008/09 3RALE FE 40 F R AR
Mo BAMFRFEFLT

7T 7T
A& 1,682,341
o O BREREEK 10,000
J B8 3 A B 50,000
BRI B K 12,000 72,000
1,610,341
& AR RBLIR 108,000
it & B R BLAR 60,000 168,000
JERHANEEH 1,442,341
JE 4B (RE) 225,197

(%) EuPMHTAE B QAT TR LR 8,000 7T

13. EIRAEL A B BRI R BARBAGAT AT R -
14. 2010 4+ 3 A 30 B » M55 5 &l B KARIE & 82A(A) 1k L3R A Hid4 E
Lo FIFA

(1) Abdsk LIr A%t 2008/09 R4 F B AR R EAERM & - RIRIHE R
X FATICER BN B 433,953 7T M3 T AR A

(2) B LR APTEMG MM EAMBEN A EHE - AP ROHRKAB
73,772 70 ;3 &

(B) LErAFMmBmEL MR —FREZBFAL -

15. AN 2010 F 4 4 A amfimalhkEZEE@RP M - PR EEWR
2010 44 5 2 BRELFAZKRIZDPRPE2HFMH 495 - BiF A
#2010 4 A 23 BB L3R AMREBER — I LRAK B EF9RERBINAFEL
A HBIMALE (THT AAA LA FHBR/RE ) -

16. Ay 2010 £ 5 A 3 B & B3R A EH 2009/10 340 F ey T EH A+
A& | BN 201045 F 24 BYLP| EURAN 201045 17 B B 93 & - b
IRAFEIRML R F — I8 o B I b B [F3buE] o

17. FHEAEH 201058 18 B R T LHRASHRMARFEEZSTE T4

HREFIERGFBB/AEEL o MAZEBPEPTERTZARAAE L BHOFBIRMRE
42008 =9 B 11 B4 0 ®] e L3R AARRE %4 A A b B HA 04 3 BN 3R AL R L A BERA B

341



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

EFHEE—BRE  BARTENALTRBARKD - PTOMEEEN A LR
MARTET ZAARERPRE FPARGFHBMAREL -

18. MR almkE&E B EIFRAMF L4 2010 6 A 7 B ARYE F 82A 1k
m E¥R A 2008/09 A FE T R YN AE AL KRB I E o B AR e BB
5,500 7T » BPAB G W BRI R AR BN A EAERF PR Y Bl ik el 7.46% » B B 2kIB BT
2010 £ 7 B 19 B RUAATH X © %iB 40 ZERF 42 E IR A B9 AT 18 SRR o ht] o

19. Wi E 7B ERAITE AR I L3 o L ARE S 82B 1% -
VAR B E R LG —BANUERE ML R EN c LR BE T LIANE U
T &R BRI A IE

(1) sFBELE A
(2) #ERRY ERGRHREE 5

() wBHEARIEFE 82A4) 1R ehH T 4 A R 3T EAH AL i 4u £ 8 3
A=y &

(4) MIEH 2AB)EVEH 9 IET L\ ¥ ey & R — 4y o

FIBE £ 9% AR B0 40 % R L VR IE o MRk A SRR B B
Bk -

ok BEENIALLE B GEMNLERARSENES (LFEER R
AHEB) KA EBMATRE LY RECTEEE KRR Y E3fid4
B HA TR o

20. #A B 2010 426 B 9 B3 2009/10 A EE T EMA LW/ E  HE
FE I LR A G AL -

21. A B LB AL IR (B 2010 47 A 19 B ) 1447 KWL B %48 u Al 2k - A%
2010 48 A 3 B & LAY S%M mEi@4E » BEELFRAN T RN FURI T
B &4k E i — B ATE - E2RAM 2010 £ 8 A 9 BREHMEA KT 4K KD
2008/09 R4 F B 37 & X Y nidimbi kB s E o Fifs Ay 20108 A 10 B4 % 9 &
89 B I IS ST R A AL 40 E BRI F 4 LIFA - HA At 2010 4 8 A 24
By 2| F B KA -

22. £B8e€# 2010498 3 8 LHA20104 8 24 8y @4 E >

ZEB €L 2010449 H 6 BEHME T L/FA » Shotb E3Ri@ s E REH X TE—1E
AEMAWE » b bLhdoZasd  wEBCRMNIFRARTLSENES (&

342



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

HER S FERE) REEABTBHARE LN ZEGTHRLERRE Lifdi
B HATR o

23. EHAKRA LR FIOERGR A LB E R FREGREE 3 RBE
REFERE BE  FHREESHH 2010498 228 K 2010410 A 11 8 & T L
FWAZRRZA M XA - A AH 2010 5 10 A 28 B 412 F LIFA » REEEIFAR
THE 82B fEmME B LB ER LREHREZ S RNERLHFELH » UER
EL RN I )

24, oA 2010 4 11 A 11 B MR AR BB B AR S0 R E3R B E3RIE el
MR ZE » Kb kbEd S 82B (50T » I ERBPEZREFREGREZTINRAERL
BB o ERAZRBIEHTIR » A M Lreh ¥ miE bk 2010 4 A 14 5 #4555 &l
AEkZEHERTHAMAE Rk AORZE R EBIGBRIBERIES -

IHRBFHEHRE
25. THALBE A 201058 24 B L@ ER B AT ERE R R
xtrsg)

* Appeal to the notice of assessment and demand for additional tax

I am writing with reference to your duplicate copy of the captioned notice
under your letter dated 10 August 2010 and kindly take notice that | state my
objection and appeal to the additional tax by way of penalty in the sum of
HK$5,500.

The failure of notification of chargeability of the discretionary one-off bonus
was caused by an undated employer’s return which was received after my
resignation. | respectfully submit that | have no intention to understate the
amount of chargeable income and such omission in the tax return is inadvertent.
Details of the grounds for the appeal were referred to in my objection letter
dated 14 April 2010.

Please kindly take notice that I have fully cooperated with your relevant staff in
a timely manner in respect of your investigation of the case. The subject
penalty was fully settled on 24 August 2010 as per your instruction very shortly
after receipt of your notice.

If you have any questions, please feel free to contact me at ...
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