INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D19/04

Profits Tax — sale of resdential property — genuinely held, redigtic and redizable intention at the
time of acquidtion — onus of proof on the taxpayer — sections 14(1) and 68(4) of the Inland
Revenue Ordinance. [Decison in Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Dennis Law Shiu Ming and Duffy Wong Chun Nam.

Date of hearing: 6 February 2004.
Date of decison: 16 June 2004.

The taxpayer purchased aresdentid property in June 1996. The said property was later
sold in August 1997.

The assessor consdered that such property transaction was in the nature of trade and
profits tax for the year of assessment 1997/98 was raised on the taxpayer.

The taxpayer clamed that she purchased the said property for investment and sf-use
purposes. The profit in question should not be chargegble to profits tax.

Hed:

1.  On this apped, the Board has to determine whether or not the taxpayer has
successfully proved that her intention to buy the said property was for investment
and sAf-use.

2.  Thetaxpayer's stated intention was of course not decisive. Genuindy held, redligtic
and redizable intention can only be determined after considering dl the evidence
(including what has been said and what has been done by the rdevant parties)
(Smmonsv IRC [1980] 1 WLR 1196 and All Best Wishes Ltd v Commissoner of
Inland Revenue 3 HKTC 750 followed).

3. After congdering dl theevidence of thetaxpayer and the whole of the circumstances
of the case, the Board considered that the taxpayer faled to prove that her intention
to buy the said property was for salf-use or long term invesment. In contrast, the
taxpayer clamed differently theintended usage of the said property at different times
and that what she had stated wasin conflict with the relevant objective facts which
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rendered her sated intention doubtful and incredible.

Appeal dismissed.
Cases referred to:

Simmonsv IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Chan Su Ying for the Commissoner of Inland Revenue.
Taxpayer in person.
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4 12,903.30 1,067.45 NA.
5 14,757.81 1,085.23 N.A.
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‘ Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?

20. Mortimer All Best Wishes Ltd v Commissoner of Inland Revenue 3 HKTC
750 ( 771 )

‘ Theintention of the taxpayer, at the time of acquisition, and at the time when he
Is holding the asset is undoubtedly of very great weight. And if the intention is
on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
wasinvestinginit, then| agree. But asit isa question of fact, no singletest can
produce the answer. In particular, the stated intention of the taxpayer cannot
be decisive and the actual intention can only be determined upon the whole of
the evidence.’
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