(2012-13) VOLUME 27 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D18/12

Case stated — election for personal assessment — whether point of law arguable and proper
to be stated to the High Court — sections 41, 60(1) and 69(1) of the Inland Revenue
Ordinance (‘the IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Fan Cheuk Hung and Lee Fen Brenda.

Date of hearing: No hearing.
Date of decision: 24 July 2012.

The Board decided that the Applicant did not satisfy the provisions of section 41 of
the IRO and was therefore not allowed to elect for personal assessment (D53/11, (2012-13)
IRBRD, vol 27, 99). The Applicant disagreed with the decision by the Board and sought to
apply to the Board to state a case for the opinion of the Court of First Instance. The taxpayer
contended that (1)(a) section 41 of the IRO does not specify how many days would it take
after a taxpayer leaves Hong Kong for such person to be disqualified as a ‘permanent
resident of Hong Kong’ or ‘temporary resident’; (1)(b) the Applicant should not be
disallowed to elect for personal assessment because they were not able to take part in
‘serious socialising’ in Hong Kong; (2) it should not be withdrawn from them the earlier
decision of allowing them to elect for personal assessment.

Held:

1. Although the IRO does not specify the number of days after one leaves Hong
Kong for that person to be disqualified as a ‘temporary resident” mentioned
in contention (1)(a), section 41(4) specifies the number of days a taxpayer has
to stay in Hong Kong for him to be qualified as a ‘temporary resident” which
indirectly provides the answer to the Applicant’s question. The Board relied
on the relevant provisions of the IRO and the facts found to make its decision
which cannot be disputed. As for ‘permanent resident’ and ‘serious
socialising” mentioned in (1)(a) and (1)(b) respectively, section 41(4)
provides that ‘permanent resident’ means an individual who ordinarily
resides in Hong Kong. The Board takes the view that ‘serious socialising’
means generally a social network which includes daily life and connections
in a community. As for contention (2), the Board pointed out in its decision
that it relied on D4/09, (2010-11) IRBRD, vol 24, 365 and the power given to
the assessor under section 60(1) of the IRO to arrive at its decision which
cannot be disputed.
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2. The Applicant (a) did not challenge the legal principle relied upon by the
Board as stated in its decision; (b) did not contend that the conclusion drawn
by the Board and stated in its decision could not have been so drawn from the
facts found and therefore could not be upheld; (c) did not challenge the facts
found by the Board as stated in its decision. Further, even if the contention of
the Applicant is to be regarded as one of a question of law, the contention was
unarguable and was not a proper one to be stated for the opinion of the High
Court.

Application dismissed.
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“1.  Anapplicant for a Case Stated must identify a question of law which it is
proper for the High Court to consider.

2. The Board of Review is under a statutory duty to state a case in respect
of that question of law.

3. The Board has a power to scrutinize the question of law to ensure that it
is one which it is proper for the court to consider.

4.  If the Board is of the view that the point of law is not proper, it may
decline to state a case.’
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‘ The proper course for the Board to take when it is asked to state a case but
which involves no proper question of law is to decline the request. If the
applicant (whether the taxpayer or the Revenue) is dissatisfied with the
Board’s refusal to state a case, it is up to the applicant to decide whether to
take further action (and if so, what action to take).’
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15.

* The final conclusion may be attacked in three principal ways. First, it can be

impugned upon the basis that the Board has misdirected itself, for example,
upon the burden of proof, or by misinterpretation of a statute. Second, an
inference or inferences or the final conclusion may be attacked upon the basis
that the primary facts do not admit of an inference drawn from them, or that
the primary facts or inferences, or a combination, do not admit of the final
conclusion. Third, one or more findings of primary fact may be attacked upon
the basis that there was no evidence upon which they could be found.
Alternatively, it may be contended that the Board should have made findings
of other relevant facts....’
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‘If an applicant wishes to attack findings of primary fact, he must identify those

findings.’
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* As a tribunal of fact:

(a) the extent to which a piece of evidence should be accepted;

(b) the extent to which a piece of evidence should be rejected;
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(c) the use to which the evidence which has been accepted by the Board
should be put;

are all matters falling within the Board’s jurisdiction and are matters for it to
decide.’
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‘9. ... A proper question of law is one which: -

(c) isarguable; and

(d) would not be an abuse of process for such a question to be
submitted to [the Court of First Instance] for determination.’
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