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Case No. D17/11

Property tax — huge amount of repairs and outgoings — sections 5 and 68(4) of the Inland
Revenue Ordinance (‘IRO’). [Decision in Chinese]

Extension of time — notice of appeal sent to ‘Appeal Section of the Inland Revenue
Department’ — sections 66(1) and 66(1A) of the Inland Revenue Ordinance (‘IRO’).
[Decision in Chinese]

Panel: Chow Wai Shun (chairman), Cheng Chung Hon Neville and Carlye W L Tsui.

Date of hearing: 3 May 2011.
Date of decision: 8 August 2011.

The Determination was delivered by registered post to the address of the taxpayer
on 29 July 2010 and its receipt was acknowledged on 4 August 2010. The taxpayer objected
to the property tax assessed on him for the year of assessment 2008/09. The Inland Revenue
Department received on 30 August 2010 a letter addressed to the ‘Appeal Section of the
Inland Revenue Department dated 28 August 2010 (Letter A). The Board received the
taxpayer’s notice of appeal dated 6 September 2010 and a letter addressed to the ‘Appeal
Board of the Inland Revenue Department dated 28 August 2011. The latter has the same
content as Letter A. The taxpayer asserted that the IRO allows deduction of repairs and
outgoings of buildings and if such amount is huge, it could be dealt with exceptionally.

Held:

1. The Board cannot accept the taxpayer’s contention that he had in accordance
with the principles of contract law deposited Letter A into a post box on
28 August. The Board do not think that the principles of contract law can be
made generally applicable to the provisions of the IRO. On the other hand,
authorities had clearly stated the applicable law to the relevant provisions of
the IRO which clearly states that the taxpayer must give notice to the Board.
Not only was Letter A not addressed to the Board, it was not delivered to the
Office of the Clerk to the Board of Review in good time. It cannot therefore
be regarded as a valid notice of appeal. The Board cannot accede to the
application.

2. The Board would, on the assumption that the application for the extension of

time be granted, consider the merit of the substantive appeal. The repairs and
outgoings in issue were not incurred in the year of assessment 2008/09. The

274



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

grounds of the taxpayer did not assist the taxpayer’s appeal at all. For the
sake of completeness, the Board would go on to consider the question of
allowance for repairs and outgoings even though it was outside the purview
of this appeal. The Board takes the view that sections 5 and 5B of the IRO
clearly provide a 20% allowance which cannot be substituted by actual
expenditures. The Legislature in its wisdom decided on the figure which
includes any and all repairs or outgoings, be it higher or lower than 20% of
the actual rental income and actually incurred or otherwise.

Application refused.
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(@) FLEHREZEFGATERACELGR FERILEZRIEFE 64(4) 15
ERXREARAE L AR &

(b) #FEFTRFEFNA)HEFa) ERAIRA -
G & EREREZGE T &L EIFiB A G Aofp 2 X E
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(2) % 66(1A)% :
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#HF (1) () ZHR T HH_E TG A+ TAEIRIF E (1) #FFE A _E F73F Ao
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(1) HB&f%EMp D2/04, IRBRD, vol 19,76 #3.% » " X EAAH% 1
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7. Thus, by virtue of section 10B(2) of the Interpretation and General
Clauses Ordinance, the words “1 month afier the transmission to
him under section 64(4) of the Commissioner’s written
determination” in the English text are presumed to mean the same
as “EX HAKA#”. The question is whether those words mean
that the intended appellant has one month from the date when the
process of transmission begins (that is, when Commissioner
dispatched his determination), or whether he has the one month
period after the process of transmission has been completed. In
our view, the latter meaning is more consonant with the legislative
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intention... We should observe that the end of the process of
transmission does not depend upon whether the determination has
physically reached the recipient. The process of transmission
would normally end when the determination reaches the address
that it was sent to.’

% B @4 £ 5] D41/05, (2005-06) IRBRD, vol 20,590 ¥ #%.& » " &
B e d i@ s 35 0518 40 £ 1% 3 £ 22 ( actual service of the notice
on the Clerk ) -
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fe F 30k B2 Z 5] Chow Kwong Fai, Edward v Commissioner of Inland
Revenue [2005] 4 HKLRD 687 ¥ - #qf At #A 318 A 4 42 i L3 »
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20.  In my opinion, while a liberal interpretation must be given to
the word “prevented” used in s. 66(1A), it should best be
understood to bear the meaning of the term “ &g in the
Chinese language version of the subsection ... The term
means “unable to”. The choice of this meaning not only has
the advantage of reconciling the versions in the two
languages, if any reconciliation is needed, but also provides
a less stringent test than the word “prevented”. On the
other hand, “unable to” imposes a higher threshold than a
mere excuse and would appear to give proper effect to the
rigour of time limit imposed by a taxation statute ...~
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(b) MBMABFTme4EBAL " 6HAE | - RXE&KwT

45. ... Any misunderstanding on the part of the appellant that he
had to prepare a statement of facts which took him beyond
the one month limit must be a unilateral mistake on his part.
Such a mistake cannot be properly described as a
reasonable cause which prevented him from lodging the
notice of appeal within time.’

) BEALERG MARAAGFZLSERNGMARLARLTY
BRI R E3fRi@4 » @A 5 66(1AVREIILE - R XE
E G

‘46. If there is a reasonable cause and because of that reason an
appellant does not file the notice of appeal within time, then
he has satisfied the requirement of s. 66(14)."

£ B &4 %45 D9/79.IRBRD, vol 1,354 P54 » T kte | —24 %
We— B BT LB @ 4 B e DU MR EARML o BT IR A
| Jr @ AT BRI MR B AR R M k0 > MR T B AL Y
¥y o BEERA T ¢

“...The word “prevented”, as we see it, is opposed to a situation where
an appellant is able to give notice but has failed to do so. In our view,
therefore, neither laches nor ignorance of one’s rights or of the steps to
be taken is a ground upon which an extension may be granted.’

ZAGESEEF T AERE  FAGLREF A CBK - R
MR LR ASERG c BES T T ¢

(a) 48 D139/00, IRBRD, vol 16,24 ¥ s 4 B2 £ # 2000 4 5 A
38 PR E MR AMAE - S AL B 2000 F 5 B 31
A EBLF B 5 P - RORERIRE B3R 0 AL E4EHE 2000 S
6 A 8 BRERIMMA » REMWEORELFREBE eRE L
Yoo ZB @ 2000 £ 6 B 21 BB MMAG @i E > 4y
MABIERI LR R BB ER@ o TR anmsh -
X BeHRE > fueyiBk (careless mistake ) » i RAE R A FE
R4S EE LR E EROBMR - H BT -

‘15. ... The Taxpayer admitted that she made a mistake and the
delay in lodging the appeal was caused by her mistake in
sending the notice of appeal to the IRD instead of to the
Clerk to the Board. Thus, the matter for our consideration is
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(b)

(c)

whether the mistake of the Taxpayer which caused the delay
amounted to a “reasonable cause”. Since there was
evidence that the proper procedure and the address of the
Clerk to the Board of Review, for filing a notice of appeal,
were given to the Taxpayer, the mistake so made by the
Taxpayer could only be one which had been caused by the
Taxpayer’s failure to exercise due care when she read the
said letter from the Commissioner, thus resulting in the
notice of appeal being sent to a wrong party ... we are of the
view that a careless mistake cannot possibly constitute “a
reasonable cause” which warrants this Board to exercise its
discretion to extend time in favour of the Taxpayer.’

D2/03, IRBRD, vol 18, 301 &4 A& — AL R E X8 A
+ o th3t 2002 F 8 A 29 B EIMA A REERETE S BFE
B 2002 49 A 24 BRI MBAES  ZREeB BHHEA
¥ 2002 %9 A 26 B BB MFBA > REWAGRH LFEE &
BB ZEE€7# 20024 10 A 11 B3| aH A L2 -
ZEGAEREDMMARE LR P HRE L ARABRGER
2002 9 A 18 B B HLFE A » R AR ILEENCRTEAE - 2
BAAMEM KEE ME B ERELE > MABRALE
HEREMBME AR TR LS RS RE R ERAR G S FE
B o RXE4TF ¢

‘9. At the material times, the Appellant was a resident in
Macau. He made regular trips to Hong Kong. He had a
meeting with his accountant in Hong Kong in relation to the
determination on 11 September 2002. He had no difficulty
in sending his letter of challenge to the Revenue on 18
September 2002. His residence in Macau therefore did not
prevent him from sending the requisite notice to this Board.

10. We are of the view that the Appellant’s delay was
attributable solely to his failure to read properly the letter
that accompanied the determination. As indicated by D9/79,
that is not a “reasonable cause” for granting any extension.
We therefore refuse the extension sought by the Appellant.’

% 8 & 4 D4/03, IRBRD, vol 18,318 F » A A F ey sk
Cld(a) ...

(b)  _EIFA XFHBBAET V] G BT g R ] A EF A
W F (BFFIEH] ) FO6IF 8915 1A 25 - By 3¢ #f XA

281



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

(d)

(e)

15.

P BT 3RAE » 3t 7 BRI H L IF o F T H 4y 32 18 B
FE o H 1385 F B 12 1F 69 9 25+ 575 oy » 87 48 Fe 5 5%
FEAR B 555 55 RAE N — 46 CIF # o R
EZ [ 59 R ¥ 50 T 38 5] KR ¥ FE 1% - 3t % ] #7747
TEH A8 » B 175 ( BFFFEG] ) F66 15691 X 57
RN AEFEME B 5 T GG _E SR F Fr SR IR 59
oo

HFER R FTRE LA T B FE R T A EHEE
B 15T B iy 7 & BE 4B (BB ) F66(1)(a) 14 7
69— 1 WX 289 EFXNMHEF 6 - Bk - RIF
( BFEAED ) » BT R AER _EFAIRH L FH R
Ty o Bl » F IR L FASR L AE R FSRAIIRBG B K >

% 8 & 4t D54/04, IRBRD, vol 19,499 # » B A TF &3k :

P17, 35 L FAFRBRTF 45 F 4 MNT8915 579 F B — 187 #Y

JREG 15X R T XIF G R 7 A RRBE 5 55952 — F » #
138 %7 15 5 P 251 475 » W58 Fv G FEFEAE © i A
2B UXBFEGT G H + JEF DRI BRI HIIA
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‘ Absence from Hong Kong does not confer an automatic right for

extension of time. It is for the Taxpayer to satisfy us that he was so

prevented from giving the requisite notice’

(f) % B ¢4 D41/07, (2007-08) IRBRD, vol 22, 1023 ¥ 35 i » #4ni
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‘19 The Taxpayer should have attended to her tax matter with
the same attention whether she was residing inside or
outside of Hong Kong.

20.  Soonest upon receipt of the Determination, she could have
consulted her tax adviser. She could have also enquired the
Clerk to the Board by telephone, facsimile or email. She
should have sent in her notice of appeal with all specified
accompanying documents to reach the Board within the one
month time limit. Indeed, the Determination was dispatched
to the Taxpayer under cover of a detailed note explaining
how to apply for an appeal with a full reprint of the relevant
Section 66 of the IRO. The Taxpayer however let time
overrun in her case for no reason at all. The Taxpayer has
herselfto blame for her late appeal. In the circumstance, we
refuse to extend time and dismiss her appeal.’
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‘10. We are of the view that these statutory provisions are clear. In
computing her liability for property tax, the Appellant is only entitled to
deduct two items from the rents which she received in respect of Shop 1
and Shop 2. The first item of deduction is the rates in respect of those
premises. The second item of deduction is the statutory allowance at
20% of the rent after deduction of the rates. She is not entitled to any
other deduction in computing her liability.’
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