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Case No. D17/07

Pr ofitstax — sections 14(1) and 68(4) of the Inland Revenue Ordinance (‘IRO’) — intention for the
purchase of the property — intention must be tested by objective facts as genuindy held, redigtic
and redizable [Decison in Chinesg)

Pand: Anthony So Chun Kung (chairman), Paul Mok Yun Lee and Ng Ta Chiu.

Dates of hearing: 22 and 23 March 2007.
Date of decison: 14 August 2007.

The taxpayer purchased two properties within severa days (respectively on 3 February
2004 and 10 February 2004). The taxpayer then sold these two properties within short period
(respectively on 7 March 2004 and 27 March 2004). The taxpayer objected the Inland Revenue
to have profitstax assessment on the sales of Property 1 and Property 2. Thetaxpayer clamed that
the profits she obtained from the sale of the properties were the gains from the increase in va ue of
the capita, which should not be subject to profits tax.

The issue in the present case was whether the taxpayer’ s purchase and sde of the
propertieswere invesment activities of busness nature or the taxpayer’ s purchase of the properties
were used as the taxpayer’ s dleged marriage home for own use.  If the nature were investment
activities of business nature, the profits from the sale woud be subject to profitstax. If the nature
was used for marriage home of the taxpayer, the profits from the sale was capitd in nature, which
would not be subject to profits tax.

Hdd:

1 Under section 14(1) of the IRO, any profits from the businesswould be subject to
profitstax. Besides under the definition of section 2 of the IRO, business includes
al invesment activities and items of business nature.

2. In order to decide whether or not asae of property was business nature or capita
nature, it must consider the intention of the concerned person at thetime of the sde
of the property. The mere dated ord intention has limited vdue. Actud intention
in the purchase and sdle of the property must be tested by objective facts. The
concerned intention must be genuindy held, redigtic and redizable (Smmons (as
liquidator of Liond Simmons Properties Ltd) v Inland Revenue Commissioners
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(1980) [1 WLR 1196] and All Best Wishes Limited v Commissioner of Inland
Revenue (1992) [3 HKTC 750] falowed).

3. Having conddered dl the evidence of the witness and the whole case, the Board
regjected the taxpayer’ saleged intention to purchase properties as marriage home.
Thetaxpayer hasfailed tofulfill his duty on the burden of proof under section 68(4)
of the IRO.

Appeal dismissed.
Cases referred to:
Simmons (as liquidator of Lionel Simmons Properties Ltd) v Inland Revenue

Commissioners (1980) [1 WLR 1196]
All Best Wishes Limited v Commissoner of Inland Revenue (1992) [3 HKTC 750]

Taxpayer in person.
Lau Wa Sum and Chan Shun Mei for the Commissioner of Inland Revenue.
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‘ Last year, | planned to get married in June 2004, so | purchased [Property 1]
for my mariage in early February 2004. Since my fiancé was daying in
Shangha for avery long period to look after hisfather who suffered from lung
cancer (late stage) about 2 years ago, | took the activerolein searching for our
accommodation .

‘ But when we have just purchased [Property 1], hisfather’ s case become more
serious and ungtable.  His family members decided to let his father receive
treatment in Hong Kong. Asmy fiancé wanted to live closer to hisfather so as
to take care of him more easily, my fiancé suggested to buy somewhere near
[Didrict F]. As aresult, we purchased [Property 2] in February 2004 and
planned to sl [Property 1]. We haven't waited for the selling of [Property 1]
before purchasng [Property 2] as we ill had some cash in hand at that
moment and the purchasing price was within our budget.’

“In March 2004, [Property 1] was sold and things seemed to be settled.
However, in the same month, hisfather’ s case was getting even worse and his
lung cancer cdls spread to other part of his body including his brain. He
needed to receive treatment in private hospitd aswell asattend private doctors
afew times aweek, which of course involved alarge sum of money. So, the
only choice we could do a that moment was to sdl [Property 2] so asto
reserve that 30% ingamernt for hisfather’s cost of treatment.’
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‘ However, as we have confirmed our marriage in June 2004 and a the same
time, we didn't want to let his father know that we didn' t have enough money
because of hissickness, we sill needed to find somewhere, in which we didn’t
need to pay so much in the beginning. Finaly, we purchased [Property 3] in
April in which we only needed to pay 5% and could borrow 95% mortgage
from the bank and the developer. Besides, the developer aso provided us
with the furniture set for free, which totdly fit our budget.’
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‘... my sde and purchase of [the Subject Properties] was because of the
sckness of my father-in-law. ...even if the sdling price would be lower than
our purchasng price a that moment, we would ill sdl [the Subject
Properties] due to my father-in-law's case.’

‘... you bedieved tha my intention of sdling and purchasing [the Subject
Properties] was for investment (sic) purpose based on the evidence that |
authorised the property agent to to sdll [the Subject Properties] within a few
days of my sdeand purchase. However, thisisnot true that | only authorised
the property agents to do so until the moment when | needed to sdl [the
Subject Properties] for the purposethat | have explained [in Fact (9)]. | know
it is a common practice that many property agents will promote and release
premises in market without the consent of the owners. Till now, | till receive
cdlsfrom property agentsto ask me the sdlling price of the premisesthat | am
currently living. However, | haven't authorised anyone to sall my premises
right now. Soitishoped that you can reinvestigate the case’
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‘... I only gppointed the property agentsto sell [the Subject Properties] until the
moment when | needed to do so. Even though [the Subject Properties] were
put up for sde shortly after my acquisition, the intention was not for making
profits.

| purchased [Property 1] on 3 February 2004 for preparing my marriage in
June 2004. However, due to the sickness of my father-in-law, my fiancé
wanted to live closer to his father. So, | purchased [Property 2] on 10
February, 2004 and planned to sell [Property 1]. Nevertheless, the sickness
of my father-in-law became much worse suddenly and his doctor advised him
to do medica operation which needed alarge sum of money. So, | decided to
sl [Property 2] too so asto reserve the money for hismedica trestment.

Frankly, 1 can't remember the exact date when | gppointed the property
agentsto sl [the Subject Properties], but it should not be on the same date.
Aswhat | canremember, | haven't Sgned any appointment letter with both [1]
and [J]. However, | did appoint the agents of these two firmsto sdl my two
premiseswhen | decided to reserve the money for the medica treatment of my
father-in-law. | agreed that | sold [the Subject Properties] in avery short time
after acquisition. However, | hope you can understand that dl incidents
happened within a short period of time (February to June, 2004). It included
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purchase of premises for my marriage in February, change of health condition
of my father-in-law in February and March, sale of [the Subject Properties] in
March and April respectivdy and findly my mariage and deeth of my
father-in-law in June’
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Simmons (as liguidator of Liond Simmons Properties Ltd) v Inland
Revenue Commissioners (1980) [1 WLR 1196] Lord Wilberforce 1199 [R2
13 A ]
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* One must ask, first, what the Commissioners were required or entitled to find.

Trading requires an intention to trade; normally the question to be asked is
whether thisintention existed at the time of the acquisition of the asset. Wasit
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?’

All Best WishesLimited

v Commissioner of Inland Revenue (1992) [3 HKTC 750] Mortimer J 771

[R2/41

11.

3 1]

‘ Theintention of the taxpayer, at the time of acquisition, and at thetimewhen he
is holding the asset is undoubtedly of very great weight. And if the intention is
on the evidence, genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
wasinvestinginit, then| agree. But asit isa question of fact, no singletest can
produce the answer. In particular, the stated intention of the taxpayer cannot
be decisive and the actual intention can only be determined upon the whole of
the evidence. Indeed, decisions upon a person’ sintention are commonplace in
the law. It is probably the most litigated issue of all. It is trite to say that
intention can only be judged by considering the whole of the surrounding
circumstances, including things said and things done. Things said at the time,
before and after, and things done at the time, before and after. Often it is
rightly said that actions speak louder than words.’
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* According to our record, (Taxpayer) first gppointed our company to sal (Property 1)
on February 18, 2005 at an origina asking price of about HK$2,450,000.00. We
were ingructed to contact [Mr E] at ...if there was a potentia offer. Attached
herewith the rlevant document regarding the above appointment for your reference.
The asking price of the above property had not been changed from the origind one.’
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‘1. (Taxpayer) with contact number ..., put up the (Property 2) for saethrough
our company on 18 February 2004 and the initial asking price of (Property 2)
was HK $2,400,000...

2.  Theasking prices of (Property 2) are shown as below:

Date Asking price
18 February 2004 HK$2,400,000 (Initial)
25 March 2004 HK$2,350,000

It isour company’ s palicy to require our frontline Saff, ...to enter into our computer maintenance
system spontaneoudy conclusive and complete records of each and every contact with our clients
and of dl ingruction from them. Unless and until concrete evidence suggests any dement of fraud
or leeds usto think otherwise, we honestly bdieve that the said computer records represent true
record of our respective clients ingruction...’
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