(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D16/11

Profits tax — trading asset or capital asset — intention of acquisition of asset — sections 2(1),
14(1) and 68(4) of the Inland Revenue Ordinance. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Kelly Wong Yuen Hang and David Yip Sai On.

Date of hearing: 16 March 2011.
Date of decision: 5 August 2011.

The Appellant appealed against the profits tax assessment by the Inland Revenue
Department in respect of its proceeds from sale of the relevant property during the year of
assessment 2004/05. The Appellant claimed that its intention in acquiring the relevant
property was to use it as a residence for its directors, and the relevant property was
eventually sold because of a number of factors, including the usable rate and layout of the
unit, especially that one of the partition walls could not be removed to make the two
bedrooms become one larger room, and the over-warming problem due to sunset, and that
the daughter of the Appellant’s director was against moving out of the present residence
where she had good memories with her brother who passed away prematurely, asking her
repeatedly to change her mind was to no avail.

Held:

1. According to Lionel Simmons Properties [.td (in liquidation) and others v
Commissioner of Inland Revenue (1980) 53 TC 461, to decide whether an
asset is trading asset or capital asset, it is necessary to consider the taxpayer’s
intention in acquiring the asset at the time of the acquisition. Trading
requires an intention to trade: normally the question to be asked is whether
this intention existed at the time of the acquisition of the asset. Was the
taxpayer acquiring the asset with the intention of disposing of it at a profit, or
was it acquired as a permanent investment?

2. To ascertain the intention of the taxpayer, the taxpayer’s statement must be
tested by the objective facts and circumstances. The intention of the
taxpayer, at the time of acquisition, and at the time when he is holding the
asset is undoubtedly of very great weight. However, the taxpayer’s intention
must be established on the evidence that it was genuinely held, realistic and
realizable. It is a question of fact and no single test can produce the answer.
In particular, the stated intention of the taxpayer cannot be decisive and the
actual intention can only be determined upon the whole of the evidence.
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Indeed, decisions upon a person’s intention are commonplace in the law. It
is probably the most litigated issue of all. It is trite to say that intention can
only be judged by considering the whole of the surrounding circumstances,
including things said and things done. Things said at the time, before and
after, and things done at the time, before and after. Often it is rightly said that
actions speak louder than words.

3. The Appellant was a limited company. Although it was an independent legal
person, its intention had to be ascertained through its controlling minds. (See
Brand Dragon [.td v CIR (2002) HKRC 90 — 115 ; HCIA 2/2001)

4. After considering in detail all the evidence, testimony and the submissions of
the parties, the Board was of the view that the Appellant’s intention at the
time of the acquisition of the relevant property was to use it as the residence
for its directors, and it was owing to the various factors explained by the
Appellant that the property was eventually sold three months after execution
of the assignment.

Appeal allowed.
Cases referred to:
Lionel Simmons Properties Ltd (in liquidation) and others v Commissioner of
Inland Revenue (1980) 53 TC 461
Brand Dragon Ltd v CIR (2002) HKRC 90 — 115; HCIA 2/2001

Kong Wai Muk of Right Point Accountancy & Secretaries Ltd for the taxpayer.
Leung To Shan and Chan Siu Ying for the Commissioner of Inland Revenue.
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NEXT MON OR TUE NO IDEA FOR SELFUSE, SELL, OR RENT,
LET HER THINK CALL LATER | ;

(8) ™ [A 4] SD SELFUSE ONLY. NOT FOR SELL | ;

9 T # 12-10-2004 16:17:07...... [A 441 SD SELFUSE ONLY. NOT FOR
SELL. | ;

(10) T # 19-10-2004 10:33:13...... [A %+] SD NOT FOR SELL, BUT I
OFFER $16.80M, SHE SAID CALL HER AGAIN TOMORROW
AFTERNOON. | ;

(11) T #20-10-2004 17:18:27...... [A 4 +] SAID SOLE AGENT TO [G 7~
3] ] ALREADY, BUT IF WE HAVE DEAL $18.00M OR ABOVE,
THEY STILL WILL CONSIDER TO SELL WITHUS. | ;

(12) T #27-10-2004 17:14:54...... NOT SALE/RENT | ;

(13) T #30-10-2004 18:16:27...... [A 4 +]: AFTER CONSIDER NOW, PREFER
PENDINGNOW | ;

(14) T #02-11-2004 16:40:09......[A % 4] SAID NOT FOR SALE, IF PX
REACHES 18M MAY CONSIDER | ;

(15) T #03-11-2004 19:32:40...... [A 4] STILL SAID 18M W/ICP | -
53. AR 2004 £ 11 A5 B AW Te&sk: " ... [A % +] SAID FIRM FOR
SALE ASK 18M WITHCP...... PAERBEARY M2 1s XA 4T &4k #06-11-2004
14:57:45...... [A % +] SAID NOT ON THE MARKET | » B#4 & A @458 A 4 +4#%
1B —F 3% £ 18,800,000 T » # £ 19,000,000 7T -

54. A AR RIE N 8] 0y b B 48 4dk - L AL TR A Bk §0F
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55. AL RAGMBARI - B3t N A egBBRP O BRI NESL
REX - ELZAGRFETE :

(1) ABHREBAE  BHEREN OFESERBHR

(2) sEZRE L FEA 2004 £JK EFE 1,965,661.97 5T 0 1248 2005 £ 1 A
AXCBEFRELWNHAKF  £2 A EFATKEERMME
R HAET » ETFMEZE 300,000 27T » AR - I A 2y %8 e R AR
HER

3) ﬁ‘mﬁﬂﬁﬁﬁ%ﬁﬁi%%’ﬁﬁi%%%’iﬁm%%
5,500,000 T A - A BERE X ZBEBRT A AK -

FBeNh B FHAL BRI ERALE B RSB A EL ﬁuﬂm % A
WBE . ZAAYL s RIEFTIRE THREHHE LRAMBRILN E &

56. ZEBEGRABATE  BHABEDS » XA XS BEHEEE > HBEAHLR
TAE o kot B RACHEREEFRERSNEIN  AIFAREBRET ALt 7
—FE AL FARIEFE BASBRETE RARANETORE AL+
HMBERADZTR TAFTE -ZEERAL TRAT LHFATWENGM L5

RBEETAF @R D Bfray Ko - }iﬁ%w Mg Fel & «c RERAKHTRI Y
B A ST AT R o

57. WR A ek R AR BB EAEE > REE
BRIE R WIEESNAL - FRAERE P LR/ ZEHUA
SR E e A by KABIEJE - BIRFINEER X EHAEE - NG AHNREL
B MK REERARBHERARMAOERRE AN ZECHEM AL
TEMTE R B REBNBRE AL MEAIRE °

LK

58. BEmA R PTRER  BRARETORE > BREF EXH SN - 8
GRA - EFRABAAMMEFOER > REALRAXNEFHGE  BHERE
WA REMEER S RENZEFRRZBERO=EA - BEHMELE -

59, b AEB@RT EIFRABFF - B4 F 4(13) & ey 3TH
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