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Case No. D16/10

Profits tax — profits from sale of properties — relevant year of assessment — section 14(1),
68(4) & 68(8)(a) of Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Anthony So Chun Kung (chairman), Leung Hing Fung and Pang Siu Yin.

Dates of hearing: 17 and 18 October 2007.
Date of decision: 27 July 2010.

The Appellant and Madam B agreed to develop a certain piece of land into a
three-storey house. Madam B owned the piece of land while the Appellant was responsible
for the construction costs and all other expenses.

The Appellant claimed that what he had agreed with Madam B was in the nature of
a construction project. He provided construction service and charged relevant construction
fees. Accordingly, his revenue from the project was generated from the construction
contract. According to the usual rules of accounting practice, revenue from the construction
contract was accounted for in the relevant year in accordance with the progress of
construction. Therefore, the appellant’s profits from the construction project should be
accounted when the project was completed.

The Revenue was of the view that the Appellant was the developer of the project,
and the relevant profits should only be accounted for until the project was completed. The
project was not completed until the relevant properties were sold and transferred to the
purchasers. It was the relevant date of transfer of the relevant properties that was crucial.
The relevant dates of assignments in this case were in the year of assessment 1997/98,
although the sale and purchase contracts had been signed in the year of assessment 1996/97.
As a developer, the Appellant’s profits should only be accounted for and assessed in the year
of assessment of which the dates of assignments were in.

Held:

1. The basis of agreement between the Appellant and Madam B was for Madam
B to give vacant possession of the piece of land to the Appellant for him to
construct a three-storey house. The Appellant alone was responsible for all
the construction costs, payment of premium and administrative expenses.
After the house was built, the ground floor and half of the second floor
belonged to Madam B while the other half of the second floor and the third
floor with the rooftop belonged to the Appellant. Besides giving the
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ownership of part of the properties to the Appellant, Madam B had no
responsibility to pay any construction fees to the Appellant. As to whether
the properties given to the Appellant could be sold, or could be of sufficient
value for the Appellant to cancel out or get back the construction costs, the
risks were borne solely by the Appellant. Such agreement was obviously in
the nature of property development instead of a construction contract.
Moreover, the Appellant had been selling the second and the third floor with
rooftop as a seller. This was a practice of participating in land development
for sharing of properties, and was inconsistent with the Appellant’s claim
that he only undertook a construction project.

2. Proceeds from the sale of properties should be accounted for as revenue after
the ownership of the relevant properties had been transferred and the profits
were to be taxed in the year of the transfer of ownership. This was because
even after the sale and purchase contracts had been signed, or the purchase
price had been paid before completion, the terms could still be changed
before completion. (Eckel v Board of Inland Revenue [1989] STC 305;
Gasparin v Federal Commissioner of Taxation [1994] 28 ATR 130; Liu Man
Bun & Another v Li Yek Leung [1986] HKC 183)

3. Whether or not the Appellant was the legal owner of the properties did not
affect the above-said principle, because any of the Appellant’s profits from
the present project could only be received after the completion of the sale and
purchase of the relevant properties.

Appeal dismissed.

Cases referred to:
Eckel v Board of Inland Revenue [1989] STC 305
Gasparin v Federal Commissioner of Taxation [1994] 28 ATR 130
Liu Man Bun & Another v Li Yek Leung [1986] HKC 183

K H Yau of Messrs K H Yau & Company, Certified Public Accountants, for the taxpayer.
Chan Sze Wai and Lai Wing Man for the Commissioner of Inland Revenue.
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‘It is clear from these authorities that money will only be treated as being

notionally in hand and hence as a trade debt when the trader has done
all that is required of him to earn it. Delivery of goods or completion of
services to be rendered are examples of events which may give rise to
taxation in a fiscal year in which they occur, albeit payment is not made
until a subsequent year. In the present case, their Lordships have no
doubt that a stage comparable neither to delivery of goods nor to
completion of services had been reached on 26 September 1970. The
wife then had no legal title to the land and could not therefore convey
any part thereof. After that date she was not entitled to receive any
payment from the company until she had satisfied it as to her title and
had executed one or more conveyances. Furthermore, her right to
receive payment of any part of the purchase price prior to 26 September
1972 was contingent on the company requesting her to execute a prior
conveyance. In all these circumstances, their Lordships are satisfied
that the wife had not done all that was required of her to reap the profit
of her venture when she executed the agreement of 26 September 1970 ...
1t follows that when the wife conveyed portions of land in 1973 and 1974
she was still trading and accordingly her entitlement to receive the sums
due in respect of the conveyances fell to be taken into account in
computing her trading profits for those years.’
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(a)

(b)

(c)

“In their Lordships’ view it is in this case the date of the conveyance when

the right of the wife to receive payment arose that is important rather
than the date when that payment was received. It may very well be that
both dates occurred in the same fiscal year but the authorities to which
reference has already been made show that it is the emergence of the
right to receive payment after the trader has done all that is necessary
rather than the actual receipt of that payment which gives rise to tax
liability.”

Gasparin v Federal Commissioner of Taxation [1994] 28 ATR 1305& %
TANEBFE EIRE - MRASL T LEWEHE  F—Lti oAt w
B R E - EI98SRABFEN  MBARSEBHERAR LT =
BERITERSN RV utasb sy R BRLE S - BT
N v b b KA R F R AR 1986F N R

FE1985F EMR B ¥ » MBAILE BB L3>+ v bk 7Tk 4
R M R AR AN RN FLRE Y B SRR B % M i B ©L 42 1985
FENFHES BRI RXAE EAE 1985 6 % £ %8 T ABLRL

LM B R R TR R AR R T BN RIRARE N+ w0 B RN &
# o 7B VonDoussaft #]35 F 5 L3 B F &) — BRI R A4 LT
B A AR BAF R ER TR TR A MR & T 0 AL TR - ARk
ZA > BAMA LN EMBAAN  AAELOHAEARS
(proprietary interest) & & ¥ & & ## (dispositive power) » & LABP {8 H &
BT FTORITEANE L3k £ XMERA B T RIEHARA T
ARG BRFEMAL

A8 B A28 69 R X4 F (5 133-134 R % 137-139R) :

‘“In McDonald v Dennys Lascelles Ltd (1933) 48 CLR 457 at 475-476

Dixon J, with whom Rich and McTiernan JJ agreed, cited with approval
the following statements of principle by Salmond J in Ruddenklau v
Charlesworth (1925) NZLR 161:

“As a general rule, on the failure or refusal of a purchaser to
complete an executory contract for the purchase of land the vendor
is not entitled to sue for the purchase money as a debt. He is
entitled merely to sue for specific performance or for damages for
the loss of his bargain. It is only when the contract has been
completed by the execution and acceptance of a conveyance that
unpaid purchase money may become a debt and can be recovered
accordingly ...”"’
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‘[T] he application of the general rule ... to the unsettled contracts of sale

in the present case leads to the conclusion that at 30 June 1985 there
were no debts owing by the purchasers to the joint venturers. In each
case the promise to pay the balance of the purchase price “at settlement”
remained executory until settlement occurred at which time a
conveyance was executed, accepted and delivered to the purchaser.
Until these events there was no accrued liability on the part of the
purchaser to pay the balance of the purchase price.’

‘In the present case the ‘“trading stock” was real property. The

allotments in question remained registered in the name of the vendors
until settlement. Until then the vendors had not lost all dispositive
power, and had not ceased to have any proprietary interest in the land.
1If, for any reason a purchaser under an unsettled contract of sale did not
proceed, the vendors could elect to treat the contract at an end, and
resell the allotment. Prior to settlement, under the contracts of sale the
purchasers undoubtedly acquired interests in equity and rights to
specific performance, but the vendors did not become bare trustees for
the purchasers. The vendors retained substantial interests in the
allotments which they enjoyed as beneficial owners ...’

‘[1]t should be held that the joint venturers derived income from the sale

of the allotments of land which comprised their trading stock not when
the contracts became unconditional, but at settlement when a debt
accrued due from each purchaser to the joint venturers. The critical
consideration is the time when the debt arose.’

Liu Man Bun & Another v Li Yek Leung [1986] HKC 183 & H &£ 6] - £ F

BEEHN R AR — L EGRERSET METAERD RARA O e 442348

18

28

XH AR

o EWREBREAMMARER G TR EBEEFPIAE » BEHFTHERZRBAGRE
PeaiB &

A8 B A1 69 R o T (F 186 B (9HRIER) -
‘[T]he money remained the purchasers' money until completion and to that

extent was 'recoverable', but that meant no more than that it was open to the
purchasers to alter their instructions in relation to the money until it was paid

ARB BN L RBIIRAEZERRA - AT TEEEH A
MEBRE MERRTAIHIARAMMTAELR > B ¥ B G2

5h MM R RN RE T TN BN W EHEBRFENRBUANLR -

29.

ERAREF A LA RBIOABAALFMBDENERA > MAR LN
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AP IR ey £H A > Sobta M 6] R EA K RE(EFHFALEN 2007 £ 10
A3l BAAZBE G RM) -

30. THRALERZBBYRBARTM A ZERREMEE BZOBER
BB B ERARTHEBAEA  LRAALARBBELAEHEEMMERDZRE
B A TEREMEMILE (X HE 2122 8%) - #tb » A EZGI P M EE G ARRY
BRI E A AELEFHRA -

31. MV mEMEZTAH  RA_BHEEXHLAN 197378 48FH
e R TAMAER(EXS 6 %) A ELEIEF % B Tk mAN 1997
4828 TAREEN > BHEERA 1997/1998 R FENEAE -

32. Bl ERAREERE Gy R BT B 5 B A 1996/1997 F
FEOg sk X fF e B HAAE B4 3] 1997/1998 £ £ - B EHRARER AT BR
FOHEATHREE GAMEEwIE R ERFAGERBTEREY - H EHRARK
ROBMRE  AZBEEHEBEMN -

33. ZHEMERRESYEFE ESHNEN 19743 A 198 % Z($05))BEF
’%’%%%ﬁiﬁwwﬁdﬁ98%ﬁ 5 IR R AR A A A 1997/1998 R AL F
BN e

34, BEEXHW M ZHMWERREMNEENRE » LIHFARLEL
1997/1998 2241 5 FE 7 T LAY -
#|H 69 L7k 2 %8
35. MEAREE RN B CRBEHB FO68(8) ()it L35 AT T #0937 HLEA1F B
P
36. BER KL FIRAMIRIE B FIF0 B R 6L3E ¢
7T
(2) = A £ 93 5 A 3B (2,000,00070x /2 5 % (10)(b)IE
FE) 1,000,000
(b) =HHEHL2ERBFEN)DL)EEE) 3,100,000
() —BHENESREZHORIBFNHEEE) 148,000
RN 4,248,000

37. FHRAREH LE - BR =M EORIIBRIERAR F3H -
38. ¥ 148,000 Ty EEREBAHL » EHRAKREDAEZ FFAE F L%
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1996 11 A 21 BAHZFNH LAY B ERTRM > WwELEEEERA
%%%HW$3H7E%#%I%QNW$FWa&%@ﬁ#ﬁAi%WD%#ﬁmo

39. RAEBGARBE LHRARENILY RELABFORETE R gHETF
— Rl #E% - BERT tﬁ$?}a$1i'#§l%ﬁ%é§i$?}% AT ESES  LFF

HEE T2 MEREILY » L ESH AL ERE 1%9814 - Btk AFZ B g0
%%%ﬁéﬁ HESTEEOHLERBILY B BOMEHDEEXHRIFHEE
ANBE > 3B 1997/1998 £ (L X & 35 %) -

40. EIRA A% 148,000 Loy #15F B ey m A A 120,000 7T - EK EAR P 4o
IR o2 ERARR B EIRER Y iﬁﬂaﬁu\ T ARAGEFE AR M AR AL R L5 4L
ExXE ISG)BEFEHELEN - Rk EHRARGER EEES T R 6 X &A%
Aol o

41. bk FEsh 0 HENS)BET M7 48%8 1,960,279 THyIA B 1 8 4
FRABRFHY  FPaE T AEREE R AT EZRRAEL PIoREIAR ¢

(a) MM EdhERIZMA 20,0007T ;

(b) T EeEEp £40,04470° ;

(c) HTHENEE %6340 ;

(d)  #tih & 44 ¥ A B4+ X469 B 100,0002° 5 &

() MHUHE-_BMELEWESRTEAMERE LA EM1,48071° ¢

42, A P 0 EIRAMIRIA B TR R AIE RS BT
T
MmN (EXE37H) 4,248,000
s X H4A%E(E X FE4A28%) 1,960,279
JESTHLA]HE 2,287,721
R
43, ERAKREEBATHIE R H/E » EHMEKILIE B FA4F 090 E R B 4£1997/98

R E T ULREANTR - &% AL B TRE ERALERBFE T @ATR G
EFRe

44. AR BOSS) @) » A% B 8 IR A1997/98 3404 A 6 FI 1 4036 4w
AR AN ERRFRAR AL T

P ERALEMIRREE LY koA KA -
O EFAL LB E LY KfopHRER -
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(a) 200443 A 318 k) L3RAEE 69 1997/98 %80 4 B FI4F AR A 3P ALAY

i E P 692,307,585 T 42,287,721 5 R
(b) 200443 A 31 B réy L3R AEH 89 1997/98 328145 B AN B RFLIT

BAFLE A X-XXXXXXX-XX-X) o) JERMAN B E 4 kT & AT
&4 2,497,200 ;TP kA 2,477,336 7T o
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