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Case No. D16/09

Salaries tax — payment on termination of employment — whether employment income — part
unpaid and used for setting off the outstanding loan due to employer — whether assessablein full —
sections 8(1), 9(1)(a), 11B, 11D and 68(4) of the Inland Revenue Ordinance (‘' IRO’). [Decison
in Chinesg)

Pand: Anthony Ho Yiu Wah (chairman), Dondd Chol Wun Hing and Mak Wai Piu Paul.

Date of hearing: 14 November 2008.
Date of decison: 3 June 2009.

The appellant received a sum of $600,000 (‘the Sun’) upon termination of employment
from his employer (Company A). The actud payment received by the gppdlant was only
$230,000. The appellant claimed that the unpaid $370,000 which was used for setting off the
outstanding loan he owed to Company A should not be assessable.

Held:

1. According to section 9(1)(a) of IRO, ‘income from employment’ includes any
‘gratuity’ payment.

2. The gppdlant, of his own accord, terminated his employment with Company A.
The Sumisneither acompensation for loss of office nor in the nature of severance
payment or long service payment. Both Company A and the agppellant have had
mutud understanding and common intention in repect of the Sum which was a
gratuity payment and assessable to tax.

3. Company A had undertaken to pay and the gppellant was entitled to clam
payment of the Sum. According to sections11B and 11D(b) of IRO, the Sum was
deemed to have been accrued to the appdlant. Although the gppellant was not
paid the Sum in full, Company A had in fact dedt with the unpaid $370,000 in
accordance with the agreement it made with the gppellant for the setting off of the
outstanding loan of the gppellant. As such, the Sum should be assessablein full.

Appeal dismissed.



(2009-10) VOLUME 24 INLAND REVENUE BOARD OF REVIEW DECISIONS

Cases referred to:

D79/88, IRBRD, vol 4, 160
D15/93, IRBRD, vol 8, 350

Taxpayer in person.
Chan Sze Wa and La Wing Man for the Commissioner of Inland Revenue.
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‘The Inland Revenue Ordinance lays down a relatively
straightforward code for the imposition of tax. By the definition of
“income from employment” in section 9(1)(a), the statute
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specifically sweeps within the tax net payments received by an
employee which can be categorised broadly as gratuities. The
word “ gratuity’ isan ordinary word in the English language and
connotes a giftor present usually given on account of past services.
Obviously, where the circumstances of the case show that the
payment was made on account of something else (for example, in
settlement of a daim for damages for wrongful dismissal), then,
whatever label is use, the payment cannot be regarded as a
“gratuity’ intheordinary sense’

(i)
(compensation for loss of employment)
( 164 )
‘[ T] he payment was on account of the Taxpayer’s resignation, not
dismissal; there was no question of the payment being in the nature

of “ compensation for loss of employment” ...
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‘We were taken through the relevant provisions of [the Employment
Ordinance] and are satisfied that the sum of $X was neither a severance
payment nor a long service payment within the meaning of that
ordinance. Entitlement to a severance payment depends, among other
things, on a dismissal or layoff (see section 31B of the ordinance). The
Taxpayer was neither dismissed nor laid off in 1988 or 1991. Asfor along
service payment, the statutory requirements are, among other things,
that the employeeis (a) dismissed or (b) certified to be permanently unfit
for thetype of work for which heisemployed or (c) that he terminates his
contract at the age of 65 (see section 31R). The Taxpayer was none of
those things.’
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