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Case No. D15/10

Penalty tax — profits tax — sections 51(1)(a), 68(4), 68(8)(a), 68(9),82A(1), 82B(2) and
82B(3) of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Chan Lai Yee and Pang Melissa Kaye.

Date of hearing: 9 July 2010.
Date of decision: 27 July 2010.

The appellant submitted its profits tax return for the year of assessment 2008/09 out
of time by 53 days.

The appellant appealed on the penalty/ additional tax assessment of $13,000
(3.07% of the amount of tax undercharged) made by the Commissioner.

Held:

1. The appellant failed to make every possible or any reasonable endeavour (or
to establish any reasonable excuse to explain why it had failed) to have its
profits tax return for the year of assessment 2008/09 filed within time in spite
of having an ample over 8-month period of time. The appellant is liable to
penalty/ additional tax assessment.

2. The penalty of $13,000 is rather on the low side and does not exceed the
statutory limit.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

HKSAR v Kong Lai Wah [2009] 1 HKLRD 284

D26/08, (2008-09) IRBRD, vol 23, 549

D17/08, (2008-09) IRBRD, vol 23, 301

D34/09, (2009-10) IRBRD, vol 24, 663

Shui On Credit Company Limited v CIR (2009) 12 HKCFAR 392
Commissioner of Inland Revenue v Nina T H WANG [1993] 1 HKLR 7
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Ng Cheuk Yan of Messrs C Y Ng & Co, Certified Public Accountants (Practising), for the
taxpayer.
Wong Ki Fong and Wu Au for the Commissioner of Inland Revenue.
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“We refer to your letter of LR.C. 1921 dated 10™ February 2010 regarding the

caption.

On behalf of our above-named client, hereby we give a notice of appeal against
the additional tax charged based on the following grounds.

With reference to your letter LR. 1254, Notice of Intention to Assess Additional
Tax Given Under Section 82A(4) of the Inland Revenue Ordinance, which
states that “If the Department had not detected the failure, tax would have been
undercharged.” However, we believe such situation would have never been

arisen.
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According to our records, a request for extension of time filing the captioned
return has been made to the Commissioner on 23™ April 2009 (our ref. no.:
TX149/09/P15), which suggests a fact that our client has not deliberately
ignored the return in the hope of avoiding tax payment.

Additionally, our client has paid the tax payment demanded in the Revised
Assessment issued on 16™ July 2009 (your ref. no.: 1-1024697-09-4) in
October 2009, an earlier date that it would be due in the circumstances where
the return was filed within the prescribed time, which is 2™ November with
reference to the previous years. This also suggests that the late filling was not
the intent of our client to achieve tax avoidance or deferral. Moreover, the
additional tax has been fully paid by our client notwithstanding this appeal.

While the tax return for the captioned year of assessment was filed on 26" June
2009 (our ref. no.: TX209/09/P15) due to the occasion mentioned in our letter
of 5™ January 2010 (our ref. no.: TX105/10/P15), there is neither indication of
tax undercharge nor deferral of tax collection by the Department.

The key dates and events can be summarized as follows:

Date Event
23/04/2009 Filling extension request to 30™ June 2009
28/04/2009 Notice given by the Commissioner that request

not accepted.

05/06/2009 Issue of Estimated Assessment, tax payable due
on 2" November 2009.
26/06/2009 Filling of tax return accompanied by audited

accounts and tax computation. Written notice to
object the Estimated Assessment given to the
Commissioner.

16/07/2009 Issue of Revised Assessment.

October 2009 Making tax payment before the due date.

15/12/2009 Issue of Notice of Intention to Assess Additional
Tax.

05/01/2010 Written representations submitted in response to
the Notice.
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10/02/2010 Issue of Notice of Assessment and Demand for
Additional Tax

March 2010 Additional tax paid.

Having considered the above action taken by our client, especially keeping the
Department fully informed of the whole progress of return preparation and the
record of persistent timely tax payment, apparently our client has not
deliberately attempted to have tax undercharged.

We sincerely hope that Commissioner would consider the reasons
mentioned-above and grant a concessionary waiver of the additional tax
imposed.’
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