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Case No. D14/13

Salaries tax — payment in lieu — section 12, 68(4) and 68(9) of the Inland Revenue
Ordinance (‘the Ordinance’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Chau Cham Kuen and Ha Suk Ling.

Date of hearing: 25 June 2013.
Date of decision: 3 September 2013.

The Appellant’s representative contended that the reimbursement by the new
employer of the payment in lieu the Appellant paid to his previous employer was incurred in
the performance of the Appellant’s duty in doing the work required by the new employer and
should therefore be an allowable deduction.

Held:

1.  The payment in lieu enabling the Appellant to take up his new job by a
specified time is personal to the Appellant and was not incurred in the
performance of the Appellant’s duty in doing the work of the new employer.
It was not ‘necessarily” “incurred in the production of assessable income’ and
was in fact capital expenditure. It did not satisfy the provision of
section 12(1)(a) of the Ordinance for deduction.

2. The Board is of the view that since the Appellant was represented by a
professional accountant, they should at least be able to assess before the
hearing whether or not the grounds of appeal are arguable. The Board,
pursuant to the provision of section 68(9) of the Ordinance, orders the
Appellant to pay $2,500 as costs of the board.

Appeal dismissed and costs order in the amount of $2,500 imposed.
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‘ It seems to me that it is quite clear that the respondent was
not travelling on duty when travelling from his home to his
office in Tai Po and that it was his responsibility to get to his
place of work, and that it was a journey of a private or
personal nature; the position is the same on his return
journey from Tai Po to his home.’
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(b)

““In the performance of the duties” means in doing the work
of the office, in doing the things which it is his duty to do
while doing the work of the office.”

# CIR v Robert P Burns 1 HKTC 1181 # (12 F 4% Burns %)
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‘* The indemnity obligations imposed on the taxpayer were
imposed by his contract, they were not imposed by his duties
in performing his employment.’
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‘ [W]hat the law looks for in a salaries tax regime are
expenses which are directly referable to the duty itself, the
very tasks which the taxpayer is employed to do and not
expenses which are personal to him arising, in this case,
from his contract of employment ... The expenses
contemplated by the section are strictly and only those
referable to the activity of the employment itself as opposed
to other personal contractual obligations which, although
referable to the earning of his salary by the taxpayer and, as
in this case, its very computation, are not expenses incurred
in the performance of the taxpayer’s duty in doing the work
required of that employment.’
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‘* “In the performance of the said duties” means in the course of
their performance... It means “in doing the work of the office, in
doing the things which it is his duty to do while doing the work of
the office”. It does not include qualifying initially to perform the
duties of the office, or even keeping qualified to perform them... it
does not mean adding to the taxpayer’s usefulness in performing
his duties. The requirement of the employer that the expenditure
shall be incurred does not, of itself, bring the expense within the
Rule, nor does the absence of such a requirement exclude it from
the application of the Rule...’
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‘.. the language... points to the expenses with which it is concerned
as being confined to those which each and every occupant of the
particular office is necessarily obliged to incur in the performance
of its duties... The deductible expenses do not extend to those
which the holder has to incur mainly and, it may be, only because
of circumstances in relation to his office which are personal to
himself or are the result of his own volition.’
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‘*...[W]hat Huggins, JA said at page 1190 namely, “in practice
there is probably no real distinction between this ‘on duty test’
and the ‘perceived connection test’ of the Australian courts.”
What Huggins, JA is saying is that the Australian perceived
connection test is just as strict and has the same meaning as the on
duty test and is not to be given a looser or wider meaning...

Having reviewed the Hong Kong cases which by implication has
reviewed the overseas cases we are able to state quite clearly and
simply that section 12(1)(a) of the Inland Revenue Ordinance
requires that the outgoing or expense must be “wholly, exclusively
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(7)

and necessarily”” incurred and as a separate matter that it must be
incurred “in the production of the assessable income”. In
relation to this second test the expense must be incurred while the
Taxpayer is on duty and in the performance of his duties. There
must be a ““perceived connection” between the expense and the
duties and the “perceived connection” must be the same as or
have no wider meaning than ‘on duty and in the course of the
duties™.’
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‘... whether or not an expenditure is incurred in or in the course of
producing one’s income ““depends upon considerations which are
concerned more with the essential character of the expenditure
itself than with the fact that unless it is incurred an employee or a
person pursuing a professional practice will not even begin to
engage in these activities from which their respective incomes are
derived”.’
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“...[1]t is clear from the authorities... that expenditure for the
purpose of the production of assessable income is to be
distinguished from expenditure in gaining or for the production of
assessable income...

In the light of the guidance afforded by those authorities in my
judgment the payment in lieu of notice to [the ex-employer] was
not expenditure incurred in the production of the emoluments the
Taxpayer earned from the [new employer]; a fortiori it was not
wholly, exclusively and necessarily incurred in the production of
that assessable income.’
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* Section 51 of the Australian Income Tax Assessment Act 1936-1967 provides
that all outgoings to the extent to which they are incurred in gaining or
producing the assessable income shall be allowable deductions. The High
Court of Australia allowed expenses of the theses as deductible because the
teacher’s certificate automatically entitled the teacher to be paid more for the
same work; but the expenses of the university course were held not to be
deductible because there was no ““perceived connection” between the
outgoings and the assessable income.’
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