INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D141/01

Salariestax — source of income— Chineseincometax paid — sections 8(1), (1A), (1B) and 68(4)
of the Inland Revenue Ordinance (‘IRO’). [Decison in Chinesg]

Pand: Anthony Ho Yiu Wah (charman), Henry Lau King Chiu and David Lee Tai Wal.

Date of hearing: 12 October 2001.
Date of decision: 21 January 2002.

The taxpayer was employed by Company B on 5 July 1994 and was promoted to project
manager of that company on 1 April 1996. The notice of promotion stated that Company B had
the right to second the taxpayer to work in other companies of Group C to which Company B was
amember. Company D, a subsidiary of Group C, filed an employer’s return in respect of the
taxpayer for the year of assessment 1998/99 and Stated therein that the total remuneration paid to
the taxpayer for that year was $765,307. The Revenueissued an estimated salaries tax assessment
to the taxpayer in respect of the year of assessment 1998/99. The taxpayer objected to the above
assessment and it was the taxpayer’s case that for the relevant year of assessment he had been
working outsde Hong Kong and received his income therefrom. His vidts to Hong Kong were
only for the purposes of holidays and visting relaives. He should not be charged with salariestax.

The records obtained by the Revenue reveded that the taxpayer had been in Hong Kong
for atotal of 110 daysfor the year of assessment 1998/99. In reply to the Revenue’ s enquiry, the
taxpayer smply explained that the 110 days were holidays in return for overtime he had worked.
However, Company D's record indicated that the taxpayer had only taken atotd of 54 days’
annua holiday during the year of assessment 1998/99.

Thetaxpayer aso clamed that he had paid Chineseincometax. During the apped hearing,
the taxpayer produced relevant documents that bore the chop of receipt of payment. The
representative of the Revenue revised the assessment accordingly.

Hed:

1.  TheBoardfoundthetaxpayer' s clam tha hisvidtsto Hong Kong were for holiday
purposesunbelievable. Itisdifficult toimagine an employer could be so generousas
to allow an employee 164 days’ holiday ayear. Further, the taxpayer’s dam was
incongstent with the record of Company D. The Board therefore rgected the
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taxpayer’sclam. Section 8(1B) of the IRO is not applicable because the taxpayer
‘vigted Hong Kong for more than 60 days.

2. Section 8(1A)(b)(ii) is not applicable because the taxpayer failed to establish that in
the year of assessment 1998/99 he had rendered all the services in connection with
his employment outside Hong Kong.

Appeal dismissed.



INLAND REVENUE BOARD OF REVIEW DECISIONS

Chan Tak Hong for the Commissioner of Inland Revenue,
Taxpayer in person.
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