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Case No. D14/10

Salaries tax — nature of income — contributions to Mandatory Provident Fund Schemes —
sections 8, 9, 26G, 60(1), 64(2) and 68(4) of Inland Revenue Ordinance (‘IRO’). [Decision
in Chinese]

Panel: Chow Wai Shun (chairman), Ho Chi Wai and Liu Kin Sing Alex.

Date of hearing: 4 May 2010.
Date of decision: 22 June 2010.

The appellant objected to the assessment of salaries tax by the Inland Revenue
Department (‘IRD’) against him in the year of assessment 2007/08. The appellant claimed
that since his ex-employer Company A refused to issue him a letter of reference to confirm
that he had worked in Company A, it meant that his ex-employer did not recognise him as
an employee, thus the payments by Company A to him were not salaries and should not be
subject to salaries tax. Besides, although the appellant agreed that the reasons he did not
need to make any contributions during the short period while he was employed by Company
B were because of the exceptions provided in the Mandatory Provident Fund (‘“MPF’)
Schemes Ordinance, he took the view that since the IRD, when making the assessment,
mistakenly believed that such contributions had been made, its subsequent correction and
revision were to put the blame on the appellant.

Held:

1. When an employee leaves his employment, although it is normal and usual
for the employer to issue a reference letter, the employer does not have such
an obligation and responsibility. On the other hand, although a reference
letter can certainly be used as proof of having been employed by a certain
employer and the period of employment, it is not the only or an important
proof. An employment relationship begins with an employment contract — it
can be written, oral or even by conduct. The same can be applied to the
termination of an employment relationship — it can be proved by a written
agreement, or non-renewal of the employment contract after its expiration, or
even arrangements of final payment of salaries. The combination of the two
could equally determine the beginning and the end of an employment
relationship and the relevant period.

2. A reference letter would normally, other than giving the name of the

employer and the period of employment, include some brief comments, and
even indicate at the end of the letter whether the employee left the
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employment voluntarily. In the present case, the appellant left the
employment because his employment contract was terminated by Company
A. Given that there were first a letter of employment and then a letter of
termination, it was not difficult to speculate why Company A refused to issue
another letter of reference: it could be because there was no additional
information to be put in a letter of reference which was thus considered
unnecessary; or it might intend to cause embarrassment, or even difficulty, to
the appellant when he applies for future jobs.

3. Whatever the stance or intention of Company A was on the issuance of a
letter of reference, it does not change the employment relationship between
Company A and the appellant during the relevant period of time based on the
established facts.

4.  The IRD’s revision in respect of the MPF contributions made by the
appellant was lawful and correct under sections 60(1) and 64(2) of the IRO.

Appeal dismissed.

Taxpayer in person.
Chan Shun Mei and Chan Tak Hong for the Commissioner of Inland Revenue.
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