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Case No. D13/08

Profitstax — sdeof resdentia property —intention at the time of acquisition— onus of proof on the
gopellant — sections 14(1) and 68(4) of the Inland Revenue Ordinance (‘IRO’). [Decison in
Chinesg]

Pand: Chow Wai Shun (chairman), Leung Lit Onand Lo Pui Yin.

Date of hearing: 18 February 2008.
Date of decison: 16 June 2008.

The appellant objected that the profits he made out of the disposal of 4 relevant propertiesin
the cgpacity of confirmor in the year of assessment 2005/06 be chargeable to profits tax.

The appdlant contended that at the time of acquidtion, the rdevant properties were ill
under congtruction and he did intend to take residence at the relevant properties upon completion.
However, after actua Ste ingpection, he digposed of the relevant properties as he found that the
quadlity, location, view, interna settings and building materia s used were of average qudity only, not
asluxuriousashe expected. Transportation was also not convenient as there was only a one-way
road up the hill.

The Deputy Commissioner confirmed the assessment and concluded that the gppdllant’ s
sdle of the relevant properties wasin the nature of trade with aview to profits.

Held:

1.  Onthisgpped, thered issueisthe gppdlant’ s intention when he acquired the relevant
properties.

2. The gppdlant gave evidence with dl dncerity in the hearing; the Board was of the
view that the gppellant was credible and truthful.

3. Thecaseisspecid. The appdlant disposed of the relevant properties without ever
moving in by way of confirmor making a consderable sum of profits.

4, However, in view of the gppdlant’ s act and behaviour al through the acquisition and
subsequent disposd, taking into account of the specific factors of the gpdlant’ s
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background, socid status and experience, the Board found that the agppdlant’ s
intention was take residence a the relevant properties at the time of acquisition. The
sdle of the relevant properties by the gppelant was not in the nature of trade with a
view to profits.

Appeal allowed.
Casss referred to:

Liond Smmons Properties Ltd (in liquidation) and Others v Commissoner of Inland
Revenue (1980) 53 TC 461

All Best Wishes Limited v Commissioner of Inland Revenue (1992) 3 HKTC 750

D17/07, (2007/08) IRBRD, vol 22, 495

Becky B Y Wong, Counsdl instructed by Messrs Kenneth C C Man & Co for the taxpayer.
Leung To Shan and Fung Chi Keung for the Commissioner of Inland Revenue.
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8. Liond Smmons Properties Ltd (in liguidation) and Others v Commissioner of
Inland Revenue (1980) 53 TC 461 Lord Wilberforce 491
Lord Wilberforce

‘One must ask, first, what the Commissioners were required or entitled to find.
Trading requires an intention to trade: normally the question to be asked is
whether this intention existed at the time of the acquisition of the asset. Was it
acquired with the intention of disposing of it at a profit, or was it acquired as a
permanent investment? Often it is necessary to ask further questions. a
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permanent investment may be sold in order to acquire another investment
thought to be more satisfactory; that does not involve an operation of trade,
whether thefirst investment is sold at a profit or at aloss...

All Best WishesLimited v CIR (1992) 3 HKTC 750 Mortimer, J

Mortimer, J

‘The intention of the taxpayer, at the time of acquisition, and at the time when he
isholding the asset isundoubtedly of verygreat weight. And if the intentionison
the evidence, genuinely held, realistic and realizable, and if all the circumstances
show that at the time of the acquisition of the asset, the taxpayer wasinvestingin
it, then | agree. But asit is a question of facts, no single test can produce the
answer. Inparticular, the stated intention of the taxpayer cannot be decisive and
the actual intention can only be determined upon the whole of the evidence.

Indeed, decisions upon a person’ s intention are commonplace in the law. Itis
probably the most litigated issue of all. Itistriteto say that intention can only be
judged by considering the whole of the surrounding circumstances, including
things said and thingsdone. Things said at the time, before and after, and things
done at the time, before and after. Often it is rightly said that actions speak
louder than words...

(@) 2005 4 1 2006 3 31 G
942,667

) 2004 2005



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

() ()
( )
€) 2004 7019000 | 2005 15,330,000
2 2 5 20 *
(b) B 2004 6,629,000 | 2005 13,880,000
2 2 5 20 *
(© C 2004 600,000 2005 600,000
2 23 5 20 *
@ D 2004 610,000 2005 610,000
2 23 5 20 *
(e H 2005 26,985,000 - -
6 29
E
(3) 2005 5 20
2005 6 23
14,356,507
(4)
2005/06
( (3(b) ) 14,356,507 _
2,297,041
%) (4) 2007 2 27
2007 10
31 3
(a 1984 2000

(b) 1993




(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

1995
© 1983 | 2000 8
| 2000 9
J

(d)

2003 2 J

2006 8 J

J
(6 2002 2003
M 2004

2005 12 K
©
(h)
3,800
20,000,000
A B
@
( )
A B
C D
()
2004 989,617.09 2005
787,304.54 50,000
2005 3

4

(k)
2005 5 8



12.

13.

(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

0

(m)

)

(0)

@

(b)

@

29,210,000
32,131,000

A

2005

2005

A B
10,000
C
L 2008 1
2 23
B 2005
L
6 E
2006 3 8

21

3

L
17

12



14.

15.

16.

17.

18.

19.

20.

21.

(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

2005

3

2005



(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

22.

23. L 2008 1 21

24, E

2005 5 2005 6

25.

26.

27.

28. L 2008 1 21



30.

31

32.

33.

35.

36.

37.

(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

2004

2000



38.

39.

40.

41.

42.

(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

L 2008 1 21

D17/07, (2007/08) IRBRD, vol 22, 495

2006 5 8
E
2005
2005 6 E
2005 5
3 4



