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Case No. D13/05

Salaries tax — top-up supplement — whether income. [Decison in Chinesg]
Pand: Anthony Ho Yiu Wah (chairman), Karl Kwok Chi Leung and Fong Ho Yin.

Date of hearing: 14 January 2005.
Date of decison: 10 May 2005.

Mr A (the appdlat) was employed by Company B. According to the employment
contract, either party can terminate the employment by not less than two months' notice.
Moreover, Company B can make a discretionary top-up supplement to the gppelant having
deducted his leaving service benefits.

On 7 February 1998, Company B gave notice to terminate the employment with the
gppellant on 7 August 1998. On 21 March 1998, the gppellant resigned and leaving (after
correction) on 21 May 1998.

The appellant received atop-up supplement of $135,209.

Hed:

1. Following the employment contract, Company B gave sufficient notice of
termination. Company B did not have to make any payment in lieu of notice.
Furthermore, the appellant resigned later and left the employment earlier then the
time required. The top-up supplement was not payment in lieu of notice.

2.  The Boad agreed that the appdlant was entitled to severance payment of
$34,890.41. However, that has been included in hisleaving service benefitswhich
has aso been exempted in histax assessment. Thus, the top-up supplement was
not severance paymen.

3.  Thefactsof thiscaseisthe same as D80/00. The Board agreed with the reasons
of decisonin that case and would follow it.



(2005-06) VOLUME 20 INLAND REVENUE BOARD OF REVIEW DECISIONS

4, Nor was the top-up supplement compensation in condderation of surrendering
rights but a discretionary gratuity according to the years of service of the gppellant.
Thus, itisliableto sdlaries tax.
Appeal dismissed.

Cases referred to:

D2/99, IRBRD, vol 14, 84
D80/00, IRBRD, val 15, 715

Taxpayer in person.
Yeung Siu Fai and Tang Hing Kwan for the Commissioner of Inland Revenue.
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3. D80/00

D2/99, IRBRD, vol 14, 84
D80/00, IRBRD, val 15, 715
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Q. 68(4)
10. 31(B) 31(G) 2
( 22500 )x2/3x
11. 31
(a)
12. D2/99, IRBRD, vol 14, 84

We reiterate our conclusion that Sum B was not paid in consideration of the
Taxpayer surrendering contractual rights; rather, he was paid exactly what
he was entitled to under his employment agreement. Accordingly the sum, in
our judgment, asin Dale v de Soissons, falls within the taxable class.”

13. D80/00, IRBRD, vol 15, 715
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“(1) apayment would be taxable if it is in the nature of a gift on account of
past services.

(2) apayment made on account of compensation for loss of employment or a
payment in lieu of or on account of severance pay is not taxable;

(3) itisnotthelabel, but the real nature of the payment, that is important;

(4) thewayinwhichthesuminquestionwasarrived atisa material factor in
determining the real nature of the payment.”

14.
15.
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16.
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Benefits Scheme) (Leaving Service Benefits) 39,298.88
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