INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D130/02

Profitstax — sdeand purchase of aproperty — whether profits tax should be assessed — depends
on whether the sale of aproperty wastrading in nature— it was crucid to ascertain the intention of
the gppdlant at thetime of acquisition of the property — mere declaration of intention was of limited
vaue— subjective intention has to be tested against objective facts and circumstances — burden of
proof on the gppellant — sections 14(1) and 68(4) of the Inland Revenue Ordinance (IRO’).
[Decisgon in Chinese]

Pand: Anthony Ho Yiu Wah (chairman), Ho Ka Cheong and Ng Ching Wo.

Date of hearing: 6 December 2002.
Date of decison: 15 March 2003.

The appdlant sgned a sdle and purchase agreement in December 1996 for the purchase
of Property 1. She sold Property 1 in May 1997 in the capacity of a confirmor.

The IRD imposed profits tax of $477,200 for the year of assessment 1997/98 on the
appdlant on the ground that the sale of Property 1 was an adventure in the nature of trade.

The appellant objected to the above assessment on the ground that Property 1 was
purchased for salf use as her residence. Upon considering her objections and the relevant grounds,
the Commissioner confirmed the above profits tax assessment for the year of assessment 1997/98
by a determination dated 23 August 2002.

The appellant appealed to the Board againgt the Commissioner’s determination. The
gopelant’ s grounds of gpped were: the purchase of Property 1 was for saf use as her residence;
the sale of Property 1 in the capacity of a confirmor was done & the encouragement of the estate
agent; the same estate agent introduced another property in the same building, thet is, Property 2,
which was larger than Property 1, to her; al the sale proceeds of Property 1 were used to acquire
Property 2. The gppellant argued that she had not entered into an adventure in the nature of trade
and thus she should not be ligble for profits tax.

Thefacts appear sufficiently in the following judgment.

Hed:
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The relevant statutory provisons were contained in section 14(1) of the IRO.

According to section 68(4) of the IRO, the onus of proving that the assessment
gppeded againg is excessive or incorrect shall be on the gppellant.

In Smmons v IRC (1980) 53 TC 461, Lord Wilberforce pointed out at page
1199:

‘ Trading requires an intention to trade; normally the question to be asked is
whether this intention existed at the time of the acquisition of the asset.
Was it acquired with the intention of disposing it at a profit, or was it
acquired as a permanent investment?’

Mortimer Jin All Best Wishes Ltd v Commissoner of Inland Revenue (1992) 3
HKTC 750 held (at page 771) that:

‘ The intention of the taxpayer, at the time of acquisition, and at the time
when heis holding the asset is undoubtedly of very great weight. And if the
intention is on the evidence, genuinely held, realistic and realisable, and if
all the circumstances show that at the time of the acquisition of the asset,
thetaxpayer wasinvesting init, then | agree. But asit isa question of fact,
no single test can produce the answer. In particular, the stated intention of
the taxpayer cannot be decisive and the actual intention can only be
determined upon the whole of the evidence.’

Judging from the said provisons and authorities, it is necessary for the Board to
ascertain the intention of the gppellant at the time of acquigition of Property 1 and
whether she had successfully discharged the burden of proof that Property 1 was
acquired with the intention for sdf use. Mere declaration of intention of the
aopdlant in her acquisition of Property 1 was of limited vaue and could not be
relied on entirely. The stated intention of the gppellant had to be tested against
objective facts, circumstances and the whole of the evidence.

Given the evidence of the gppellant, the Board got the impression that the appellant
was not satisfied in residing in the quarters provided by Company C, which was
owned by her daughter and her son+in-law. The appdlant al aong wished to hold
one or more property in her own name.

Although Company C provided quartersto the gppd lant to live, that did not negate
the gppdlant’ s intention to acquire a property as her residence.
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The Board was of the view that the issue of whether the water leekage problem
occurred in Property 1 was serious or not was irrelevant to this appeal. Perhaps
the gppd lant used thiswater leakage problem as an excuse to obtain her children's
consent to give her more money to buy alarger property with better environment.
Thiswas just the fortune of the appd lant.

On the day immediatdly after the sde of Property 1, the gppdlant, through the
same edtate agent, acquired Property 2, which was alarger premisesin the same
building. Therefore, this was dearly indicative of the gppdlant’s intention to
exchange Property 1 for Property 2. By reason of this, the Board had no reason to
believe the gppellant was engaged in the nature of trading in rdation to the sde of
Property 1 and purchase of Property 2.

The gppellant contended that she had lived in Property 2 until the end of 1997
when she rented out the premises because of the decrease of her children's
income. Regarding this contention, the Board accepted this evidence of the
gopellant. This strongly indicated that the gopellant was not involved in trading
when she purchased Property 2. The intention of the gppellant &t the time of
acquisition of Property 2 was a crucid factor for the consderation of the Board.

Asto whether the building where Properties 1 and 2 were Stuated was an ided flat
for apatient suffering from stroke, the Board believed that different people would
have different views. The gppelant claimed that the building was adjacent to a
park, which was convenient for her husband to take his morning walk. On the
other hand, the Revenue was of the opinion that the building was Stuated in arather
steep geographica area, and it wastherefore not afirst choice or suitable residence
for a patient suffering from stroke.

Even if the view of the Revenue was right, that did not affect the result of this
apped. Thefact that the building was not afirst choice or suitable resdencefor a
patient suffering from stroke could be attributed o many reasons, induding the
making of a wrong judgment in the sdlection of residence by the appdlant.
Perhaps, due to the congtraint of circumstances, the gppdlant could only buy a
second choice of resdence. But that did not negate theintention of the appellant to
acquire Property 2 asthe resdence for hersalf and her husband.

Upon considering the evidence of the gppdlant and the overdl circumstances, the
Board accepted the contention of the gppellant that she bought Property 1 with an
intertion as her resdence. Therefore, the profits recelved in the sde of Property 1
were profits derived from the sde of a capitd asset and as such, it was not
chargeable to profitstax.
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14. For reasons given above, the Board dlowed the apped and withdrew the
assessment.
Appeal allowed.
Cases referred to:

Simmonsv IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Tsui Nin Mé for the Commissoner of Inland Revenue.
Taxpayer in person.



INLAND REVENUE BOARD OF REVIEW DECISIONS

D130/02
- - — 14(1)
68(4)
2002 12 6
2003 3 15
1996 12 1997 5
1997/98 477,200
2002 8 23 1997/98
1. 14(1)

2, 68(4)



INLAND REVENUE BOARD OF REVIEW DECISIONS

3. Simmons v IRC [1980] 1 WLR 1196 Lord Wilberforce
1199
4. Mortimer All Best Wishes Ltd v Commissioner of Inland
Revenue 3 HKTC 750 771 :
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‘ Theintention of the taxpayer, at the time of acquisition, and at the time when
he is holding the asset is undoubtedly of very great weight. And if the
intention is on the evidence, genuinely held, realistic and realisable, and if all
the circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree. But asit is a question of fact, no
singletest can produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive and the actual intention can only be determined
upon the whole of the evidence.’
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