INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D105/02

Penalty tax — incorrect tax return — whether the gppellant can use ‘ carelessness' as areasonable
excusefor the provison of incorrect tax return — whether the mistake of the gppellant was obvious
negligence — section 82A of the Inland Revenue Ordinance — whether quantum of additiona tax
was excessve. [Decisonin Chinese]

Pand: Anthony Ho Yiu Wah (chairman), Ho Chung Ping and Frederick Kan Ka Chong.

Date of hearing: 27 September 2002.
Date of decison: 8 January 2003.

Theappellant hasfailed to report income of $482,504 in histax return. The Commissoner
raised pendty tax of $3,000 for the gppellant’ s failure to provide correct tax return. This $3,000
amounted to 9.9% of the amount of tax which would have been undercharged if the gppdlant’ stax
return had been accepted as correct.

The gppellant gppedl ed on thefollowing grounds: (1) upon the poor economic Situation, the
Inland Revenue Department (' IRD’) should not incur more difficulties on to citizens who have just
madeinnocent mistakes; (2) the Government has double standards on to the senior officersand to
thelow ranking staff; (3) the pendty of some caseswith more serious circumstanceswasonly inthe
amount of $7,500 after conviction at the Magistracy; and (4) it was unfair and unreasonable for the
gppdlant to be punished by a $3,000 pendty for hisinnocent mistake.

Hed:

1.  Theappdlant could not use’ carelessness asareasonable excusefor hissubmisson
of incorrect tax return. Theratiointheamount of the pendty tax was congstent with
precedents and was congstent with the 10% guideline given by the IRD on the
policy of pendty (D15/89, IRBRD, vol 4, 252; D104/96, IRBRD, vol 12, 74 and
D115/01, IRBRD, val 16, 893 followed).

2. TheBoard considered that the amount of income which the appdlant has faled to
report amounted to dmost 90% of hisincome and the appd lant did not haveto pay
tax if histax return had been accepted as correct. The Board considered that the
mistake of the appellant was obvious negligence.
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Appeal dismissed.

Cases referred to:
D15/89, IRBRD, vol 4, 252
D104/96, IRBRD, vol 12, 74
D115/01, IRBRD, vol 16, 893

Ko Yun Ling for the Commissioner of Inland Revenue.
Taxpayer in person.



INLAND REVENUE BOARD OF REVIEW DECISIONS

D105/02
- - 82A —
2002 9 27
2003 1 8
482,504
3,000
9.9%
1
2 3
7,500 4
3,000
10%

D15/89, IRBRD, vol 4,252 D104/96, IRBRD, vol 12,74 D115/01,
IRBRD, vol 16, 893

90%



INLAND REVENUE BOARD OF REVIEW DECISIONS

D15/89, IRBRD, vol 4, 252
D104/96, IRBRD, val 12, 74
D115/01, IRBRD, vol 16, 893

82A

2000/01
482,504 3,000

9.9%
2002 6 23
3,000
2000/01
1-4-2000 31-3-2001 53,507

53,507




10.
82A

11.

12.

2001

2002

2002

2002

2002

@

(b)

(©

INLAND REVENUE BOARD OF REVIEW DECISIONS

1-4-2000 31-3-2001 536,011
536,011
10 8 2000/01
536,011
4 9 82A(4)
482,504
4 18
6 12
2000/01 3,000
9.9%
6 23
2
2

7,500



INLAND REVENUE BOARD OF REVIEW DECISIONS

(d) 3,000
13.
14. D15/89, IRBRD, val 4, 252
D15/89
9.41%
15. D104/96, IRBRD, vol 12, 74
25%
10%
* Although carelessness is not a reasonable excuse, it equally did not justify a
penalty tax of 25%. On the facts of the present case, and bearing in mind that
consistency in tax appealsis desirable, the penalty tax was reduced to 10%.’
16. D115/01, IRBRD, vol 16, 893
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‘... The notes accompanying a tax return form make it quite clear that the duty
IS on a taxpayer to complete a true and correct tax return. Asis stated in the
Guidelines, the effective operation of Hong Kong's simple tax system requires
a high degree of compliance by taxpayers. If every taxpayer is careless or
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reckless in making tax returns, the task of the already over-burdened Inland
Revenue Department (' IRD”) will become impossible to perform. This is
unfair to the community at large. A careless taxpayer therefore cannot be
heard to complain if a penalty isimposed against him or her according to the
statutory provisions. Under the Guidelines, the starting point for considering
any penalty is10% ...’
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