INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D101/02

Penalty tax — sdary income omitted from return — section 82A of the Inland Revenue Ordinance
(‘IRO’). [Decidgonin Chinesg]

Pand: Anthony Ho Yiu Wah (chairman), Karl Kwok Chi Leung and Bernard Pun Wing Mou.

Date of hearing: 22 November 2002.
Date of decison: 20 December 2002.

On 15 May 2001 the appellant Sated in the fourth part ‘ Salaries Tax' of her tax return -
individuas for the year of assessment 2000/01 that she did not have any income chargegble to
sdaries tax. On 10 July 2001 the gppellant advised the Revenue that she had contributed
$42,458.68 to arecognised retirement scheme in the year of assessment 2000/01 but she had not
applied for itsdeduction in the tax return. On 13 September 2001, the assessor raised salariestax
assessment on the appellant which was not objected by the latter.

The Commissioner issued to the gppellant notice of assessment and demand for additiona
tax. The additiond tax imposed amounted to 10.95% of the amount of tax which might have been
undercharged in consequence of her incorrect return.

The appdlant’ s grounds of apped were:

(&  Theappdlant wasconfused by the changein thelayout of thetax return - individuds
for the year of assessment 2000/01 and as a result incorrect information was
erroneoudy filed.

(b) Shehad years of experience in accounting and financid management and was fully
awae tha the Revenue would make reference to information supplied by
employers. The omisson inthefiling of her salary income was an inadvertent rather
than a deliberate act.

(©)  Her record in tax matters was good and she had never been late in paying her tax.

(d)  Shehad been out of job for 11 months and was in adifficult financid stuation.

Hed:
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1.  Thechangeinthefourth part of the 2000/01 tax return from that of 1999/2000 was
too smdl to cause the gppdlant any confuson or to midead her. Therefore, the
Board could hardly accept the contention that the appellant erroneoudy filled in
incorrect information due to the change in the layout of the tax return. Further, the
aopdlant was irreponsble in garting to fill in the tax return without reading its
content carefully after she noticed the changeinitslayout. Such anirresponsble act
could not be accepted.

2. In accordance with the provisons of the IRO, it isthe civic duty of each and every
taxpayer to pay histax before due date. The good record of the appellant can only
be a mitigating factor but not a reason for exemption to additiond tax.

3. The gppdlant’s poor financid condition is only a factor to be consdered by the
Commissioner inariving a amoreflexible scheme of payment in respect of timeand
method. The issues for the Board to decide are whether or not the Revenue can
asess additiond tax and whether or not the additiona tax so assessed is excessve.
The gppdlant’s financid ability is not a consderation for the Board. During the
hearing, the Commissoner’s representative advised the Board that this was a
serious case because the appellant had omitted the whole of her income which was
over $40,000 per month. The starting point of the additiona tax assessed would be
15% of the amount of tax undercharged. In deciding on 10.95%, the Commissioner
had aready made dlowance on the circumstances of the gppellant. The Board is of
the view that the assessed additional tax (10.95%) is reasonable.

Appeal dismissed.
Cases referred to:

D96/97, IRBRD, vol 12, 520
D71/91, IRBRD, vol 7,1
D158/01, IRBRD, vol 17, 272
D15/89, IRBRD, vol 4, 252
D104/96, IRBRD, vol 12, 74
D115/01, IRBRD, vol 16, 893

Tse Kin Chuen for the Commissioner of Inland Revenue.
Taxpayer in person.
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* Although carelessness is not a reasonable excuse, it equally did not justify a
penalty tax of 25%. On the facts of the present case, and bearing in mind that
consistency in tax appealsis desirable, the penalty tax was reduced to 10%.’

17. D115/01, IRBRD, vol 16, 893

10%

‘... The notes accompanying a tax return formmakeit quite clear that theduty is
on a taxpayer to complete a true and correct tax return. As is stated in the
Guidelines, the effective operation of Hong Kong's simple tax systemrequires a
high degree of compliance by taxpayers. If every taxpayer is careless or
reckless in making tax returns, the task of the already over-burdened Inland
Revenue Department (“ IRD” ) will becomeimpossible to perform. Thisisunfair
to the community at large. A careless taxpayer therefore cannot be heard to
complain if a penalty is imposed against him or her according to the statutory
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provisions. Under the Guidelines, the starting point for considering any penalty

iIs10% ...
18.
10.95%
40,000
15% 10.95%
19.

82A 10.95%



