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Case No. D9/20

Salaries tax — dependent sister allowance and disabled dependent allowance — whether
appellant had ‘sole or predominant care’ of his younger sister — sections 30B, 31A and 68(4)
of the Inland Revenue Ordinance (Chapter 112) (‘IRO’) [Decision in Chinese]

Panel: Wong Kwai Huen (chairman), Lau Wan Ching and Mo Lai Lan.

Date of hearing: 3 July 2020.
Date of decision: 9 October 2020.

The Appellant was married with a son. He lived with and was the bread-winner
of the family. The Appellant had a younger sister (‘sister’) who was mildly mentally
handicapped. For the financial year 2018/19, the Appellant’s sister had reached the age of
25 and was working in an institution on a part-time basis with a monthly pay of a few
hundred to one thousand dollars. The living expenses, mobile phone and internet charges
were mainly paid by the Appellant.

In the meantime, the Appellant’s parents were living with the Appellant’s sister.
During the relevant period, the Appellant spent more or less the same amount of time in his
and his parent’s homes.

In the tax return for the financial year 2018/19, the Appellant applied for
dependent sister allowance and disabled dependent allowance in respect of his sister. The
Assessor was of the opinion that the Appellant did not have the sole or predominant care of
his sister, and should not be granted the relevant allowances.

The Appellant appealed against the said assessment to the Board. On appeal, the
only issue was whether the Appellant should be granted dependent sister allowance and
disabled dependent allowance.

Held:

1. The wordings ‘sole or predominant care’ under section 30B of IRO were
not defined in the statute. In the premises, the Court or the Board could only
refer to the ‘ordinary’ or ‘dictionary’ meaning of the wordings. The Board
had to make finding of facts and to reach decisions on who had the ‘sole or
predominant care’. The findings was final, and the Court of Appeal would
not lightly interfere (Sit Kwok Keung v Commissioner of Inland Revenue
5 HKTC 647 referred).
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2. The Board made findings of fact from the angles of economy, time
allocation and ‘predominance’. From economy angle, the Appellant had a
heavier responsibility than other family members. From the angle of time
allocation, the Appellant’s position on ‘predominant care’ should not be
prejudiced by the fact that he had to work full-time, had his own family or
spent less time with his sister than his parents in terms of pure time. From
the angle of ‘predominance’, evidence showed that the Appellant was in a
role having supremacy, ascendancy or predominating than his parents in
terms of ‘maintain’ and ‘care’ (D67/05, (2005-06) IRBRD, vol 20, 929,
D10/11, (2011-12) IRBRD, vol 26, 207 and D13/18, (2019-20) IRBRD, vol
34, 413 referred).

Appeal allowed.
Cases referred to:

Sit Kwok Keung v Commissioner of Inland Revenue 5 HKTC 647
D67/05, (2005-06) IRBRD, vol 20, 929
D10/11, (2011-12) IRBRD, vol 26, 207
D13/18, (2019-20) IRBRD, vol 34, 413

Appellant in person.
Cheung Ka Yung, Cheng Po Fung and Ho Lut Him, for the Commissioner of Inland
Revenue.
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