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Case No. D5/16

Penalty tax — failure to furnish return on time — whether there was reasonable excuse for the
failure — whether amount of additional tax excessive — sections 51 and 82A of the Inland
Revenue Ordinance (‘IRO’) [Decision in Chinese]

Panel: Cissy K S Lam (chairman), Chan Yue Chow and Lam Lai Kuen.

Date of hearing: 6 October 2015.
Date of decision: 25 April 2016.

The Appellant operated a business in handling and godown services. In each of
the 2012/13 and 2013/14 years of assessment, the Inland Revenue Department issued a
notice under section 51(1) of the IRO requiring the Appellant to furnish a return for profits
earned. The Appellant submitted the return 334 days late for the 2012/13 year of
assessment, and 192 days late for the 2013/14 year of assessment. No prosecution was
carried out with respect to the Appellant’s delay. The Commissioner then issued a notice for
raising additional tax under section 82A(4) of the IRO, inviting explanation from the
Appellant as to whether there was any reasonable excuse for its delay in filing the return.
The Appellant replied and explained that the employee responsible for accounting was sick
since July 2011. That employee only confirmed in March 2014 that she could not fully
resume work. A replacement hired in March 2014 did not perform satisfactorily, and a
further replacement was only hired in August 2014. The Appellant also explained that it
immediately prepared the tax returns upon hiring the suitable replacement. On considering
the Appellant’s reply, the Commissioner did not accept it as reasonable excuse, and raised
$31,000 as additional tax for the 2012/13 year of assessment, which was 2.98% of the
profits tax that would have been undercharged but for the filing of the return; and $26,000 as
additional tax for the 2013/14 year of assessment, which was 3.91% of the profits tax that
would have been undercharged. The Appellant appealed against the assessments of
additional tax.

Records showed that the Appellant was also late in filing the return from the
2008/09 to the 2011/12 years of assessment. It was warned, fined under section 80(5) of the
IRO, or assessed additional tax as a result.

Held:
1. The ground relied on by the Appellant did not provide any reasonable
excuse for its failure to submit the tax return on time (D67/03, IRBRD,

vol 18, 681, paragraph 4; D15/09, (2009-10) IRBRD, vol 24, 461,
D/36/13, (2014-15) IRBRD, vol 29, 161 applied).
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2. The length of delay in the present case was serious. It was also an
aggravating factor that the Appellant was a repeat offender (D34/09,
(2009-10) IRBRD, vol 24, 663 applied).

3. For first offending taxpayer, an additional tax of 10% of the tax
undercharged is not excessive; similarly, for repeat offending taxpayers,
an additional tax of 10-20% of the tax undercharged is not excessive
(D67/03, IRBRD, vol 18, 681, paragraph 5; D15/09, (2009-10) IRBRD,
vol 24, 461 applied). Even though the Board accepted that the
Appellant’s default was not contumelious, and understood its difficulty,
the additional tax raised in the present case was not excessive.

Appeal dismissed.
Cases referred to:

D67/03, IRBRD, vol 18, 681

D49/08, (2008-09) IRBRD, vol 23, 934
D15/09, (2009-10) IRBRD, vol 24, 461
D34/09, (2009-10) IRBRD, vol 24, 663
D15/10, (2010-11) IRBRD, vol 25, 351
D21/11, (2011-12) IRBRD, vol 26, 367
D36/13, (2014-15) IRBRD, vol 29, 161

Managing Director of the Appellant, for the Appellant.
Wong Yan Man, Iris and Wong Yuen Sze, for the Commissioner of Inland Revenue.
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“The reasons why our 2013/14 tax return completion delayed was because
our accountant [Miss E] whom was the founding management staff of our
company had suffered serious illness and was absented since July 2011. We
had tried to recruit the replacement to fill out the post but failed and until
mid of August 2014, we sought [Miss F]. [Miss F] dedicated the best effort
and completed the management accounts at the end of October 2014. In the
end, we filed all the required documents and the tax return to you on 10
November 2014 which was one working day late within the objection
period of your estimated assessment.

We are indeed no intention to delay filing of the tax return but things that
happened above were somehow out of our control. [Miss F] now managing
our accountancy affairs quite well and we are confident that we can prevent
late filing in the years come on.’

P A H 2015 # 30 3P ehm e A L TR M ApiT eI d

‘As per the letter dated 18 November 2014, we stated that our
ex-accountant, [Miss E] has suffered serious illness and was absented since
July 2011. During [Miss E] absent she had presented 2-3 days a month for
preparation of payroll and fixing some important accounting matters. We
were still expected [Miss E] would resume to her position until March
2014, she confirmed that she had no confident to work as she used to and
she even could not confirm a date of resume work. We immediately hired a
[Miss G] (see appendix 1) on 26 March 2014 for replacement.
Unfortunately, [Miss G] was unable to perform satisfactorily and was
resigned. We at last sought our present accountant [Miss F] till mid of
August 2014.

This is the reason why we employed [Company H] to complete the
accounting records for our company for Y/A 2011/12 and 2012/13. Due to
the very insufficient working hours of [Miss E], we also spent quite a long
time to fix the accounting materials to [Company H] for the accounting
work. We had sent you the illness proof letters from doctors via our auditor
on 20 June, 2013 about [Miss E] and please also refer to appendix 1 the
account staff we hired on 26 March 2014 to replace [Miss E]. We felt so
sorry that we could not meet the deadline of submission, but we had tried
our best to hand on the tax return honestly.

Our new accountant, [Miss F] has put the best effort to prepare the
management accounts for the past months that we could be able to submit
the tax return for Y/A 2013/14 after auditing on 10 November, 2014 which
was only one working day late within the objection period of your
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estimated assessment. We would be much appreciated if you could
consider our difficulties and waive the possible penalty for the late filing.’
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‘We understand being filed the profits tax return in according to tax rule is
every company’s duty, we have indeed strived to act for the commitment
and things are rectified to the right track. we have already paid for the
additional tax of Y/A 2012/13 and 2013/14 on 19 May 2015 respectfully.
We would be obliged if your good office would consider to mitigate the
captioned additional tax assessments and give us a discount on the
penalty....’
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