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Case No. D39/13

Penalty tax — income understated — the Board’s function in a tax appeal — sections 59(3),
68(4), 68(8), 68(9), 80, 82, 82A and 82B of the Inland Revenue Ordinance — sections 106,
107 and 108 of the Basic Law. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Hui Cheuk Lun Lawrence and Simon Wing
Yin Leung.

Date of hearing: 27 December 2013.
Date of decision: 19 February 2014.

The Taxpayer admitted during his interview with the Assessor that he did not state
in his Tax Return — Individuals for the year of assessment 2010/11 his consultancy fee of
$606,747 which was received by a [receiving company] on his behalf. The Deputy
Commissioner assessed the Taxpayer to additional tax of $44,000 under section 82A(4).
The amount represents 43% of the amount of tax which would have been undercharged. The
Taxpayer appealed on the ground, inter alia, that the penalty tax was excessive and
disproportionate.

Held:

The Board in discharging its function in an appeal has to reconsider all the matters.
The Taxpayer intentionally understated his consultancy fee which was received by a
company set up by him for this particular purpose. He wasted the resources of and
delayed the receipt of tax by the Inland Revenue. The penalty tax should include
commercial compensation. In the circumstances, the Board considers 43% lenient
and there is no room for any downward adjustment. The Board confirms the
assessment.

Appeal dismissed.
Cases referred to:

D17/08, (2008-09) IRBRD, vol 23, 301
Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

Appellant in person.

Ng Man Kwan, Tang Man Kwong and Kok Lai Ming for the Commissioner of Inland
Revenue.
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* The six mitigation points | wish to submit are set out as follows:-

(i)  Throughout my entire civil service with the Hong Kong Government, |
have been paying my income tax regularly and promptly without fail.
The concept of tax evasion never erupts insofar as | am concerned.

(i)  As a veteran civil servant, I am not conversant with tax returns with
respect to ad hoc and/or one-off renumerations until the enlightenment
advanced at our meeting on 8™ July 2012.

(iii) The inflicted penalty of $44,000 is both excessive and disproportionate
in consideration of the final paid-up tax amount of merely $103,147.

(iv) The penalty of $44,000 is harsh for a relatively small and unintentional
negligence | made under a tax law, with which I am not converant, as it is
amounting to 36 months of “Fruit Money” payable to elderlies and
1.5 times of the monthly pension | am receiving.

(v)  Although in my case the highest penalty had not been inflicted, I am not
quite aware of the rationale upon which the penalty was pitched and that
the decision made was both fair and square.
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(vi) I have been a chronic patient for many years suffering from neurotic
anxiety, particularly in my post retirement days. Throughout this case, |
have been psychologically and mentally disturbed for which medical
consultation is occasionally called for. (Please see medical certificate
enclosed).’
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