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Case No. D35/16

Profits tax — whether gains arising from the disposal of capital asset — sections 14(1),
68(4) and 68(8)(a) of the Inland Revenue Ordinance (Chapter 112) [Decision in
Chinese]

Panel: Lo Pui Yin (chairman), Liu Kin Sing and Wong Wang Tai Fergus.

Date of hearing: 14 July 2015.
Date of decision: 27 January 2017.

The taxpayer disputed the determination of the respondent that the sale of
his property B was a speculative business activity and as such the gain was chargeable
to profits tax. The taxpayer maintained that the gain was capital in nature and was not
chargeable to profits tax. He stated that when he purchased the property he had
intended it to be his family home when his wife and son returned to Hong Kong from
country E. His wife, in the end, decided to stay in country E with their children. Under
such circumstances, the taxpayer sold the property. At the hearing, the respondent
handed up to the Board a summary of phone conversation between the taxpayer and
the estate agent of company R.

Held:

1. This Board, after careful consideration of all the evidence of the
appeal, is of the view that the taxpayer can only do his best under his
burden of proof to prove that when he bought property B his intention
was not to obtain profit from its subsequent disposal but for his ‘own
use’ and therefore it was a capital asset. This Board does not believe
that it can determine the appeal based solely on the testimonies of the
taxpayer and Mr D; it should instead take into full consideration the
phone conversation record between the taxpayer and the estate agent
of company R and all such so called ‘badges of trade’ considerations
to corroborate the purpose or intention of the taxpayer as reflected by
his acts and thereby to conclude, on the balance of probabilities, that
the taxpayer’s intention to acquire property B for his ‘own use’ is
more probable as opposed to the proposition that it was for the gain
from its subsequent disposal.

2. Having heard the appeal, considered all the documents and the

submissions from both sides and based on the forgoing analysis and
findings, the Board allowed the appeal.
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Appeal allowed.
Cases referred to:

Lionel Simmons Properties Ltd (in liq) & Ors v Commissioner of Inland
Revenue 53 TC 461

All Best Wishes Ltd v Commissioner of Inland Revenue [1992] 3 HKTC
750

Lee Yee Shing v Commissioner of Inland Revenue [2008] 3 HKLRD 51

R g5 387932 (HCAL1443/2011 - 2014 & 12 * 19 p)

Appellant’s friend, for the Appellant.
Ng Ching Man and Chow Cheong Po for the Commissioner of Inland Revenue.
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