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Case No. D3/17

Salaries tax — food allowance and travelling allowance — gratuities or retirement
benefits — whether or not the sums were chargeable to salaries tax — sections 8(1)(a),
8(2)(cc), (9)(1)(a), 12(1)(a), 68(4) of the Inland Revenue Ordinance (the ‘Ordinance’)
[Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Marvin T F Hsu and Wong Pak Yan Annie.

Date of hearing: 21 February 2017.
Date of decision: 9 May 2017.

At the material time, the appellant was employed by Company C in a position
of grade E, and was responsible for engineering on board of Company ship. Company C’s
seafarers agreement (including grade E which the appellant was in) comprised service
clauses for travelling, accommodation and food allowance. According to Company C’s
policy, the retirement age of an employee was 65. Company C would release a gratuity to
a retiring employee serving for 10 or more years (the ‘Gratuity’). This represented a
benefit for those serving the Company for a number of years. The assessor regarded the
travelling and food allowance, and Gratuity as taxable incomes. The appellant appealed
the decision. The grounds of his appeal were that: (a) as per Merchant Shipping (Seafarers)
(Provisions and Water) Regulation (Cap 478E), it should be the duty of the employer to
provide food (the “Hong Kong Food Allowance’) and travelling expense (the ‘Hong Kong
Travelling Allowance’). The appellant had prepaid the expenses and the employer
reimbursed him subsequently. (b) for the Gratuity, the Inland Revenue Department
assessed his tax on a base different from his colleagues. Colleagues of the same grade did
not need to pay tax for their Gratuity upon retirement.

Held:

1. The appellant, as an employee, was responsible to get himself to his place
of work. The travelling should not be regarded as part of his duties being
executed. The appellant received the Hong Kong Travelling Allowance
based on his service agreement. It was part of his income earned from
Company C. Hence, the Hong Kong Travelling Allowance was taxable
income under section 9(1)(a) of the Ordinance, and was chargeable to
salaries tax under section 8(1)(a) of the Ordinance (Commissioner of
Inland Revenue v Humphrey 1 HKTC, 451; D47/03, IRBRD, vol 18, 562
followed).

2. Company C was not responsible to provide food to the appellant. Being an
employee of Company C, the appellant received Hong Kong Food
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Allowance as an extra benefit. The Hong Kong Food Allowance belonged
to taxable income under section 9(1)(a) of the Ordinance, and therefore
was chargeable to salaries tax under s 8(1)(a) of the Ordinance (Sanderson
(H M Inspector of Taxes) v Durbidge 36 TC, 239, followed).

If the Hong Kong Travelling Allowance and Hong Kong Food Allowance
met the requirement of section 12(1)(a) of the Ordinance, those
allowances should be deducted from the assessable income of the
appellant. The food and travelling expenses incurred by the appellant
failed to meet the requirement of section 12(1)(a) that all outgoings and
expenses should be wholly, exclusively, and necessarily incurred in the
production of the assessable income. Those allowances were not
deductible.

The onus of proof is on the appellant. Due to lack of detailed information,
the appellant could not substantiate his case. Even assuming that there had
been case similar to his submission, it did not show that the treatment of
his colleague's case was necessarily correct. The Gratuity was paid to the
appellant, according to Company C’s policy, upon his retirement as
recognition of his years of service. The Gratuity was income from
employment and was therefore chargeable to salaries tax under sections
8(1)(a) and 9(1)(a) of the Ordinance (D79/88, IRBRD, vol 4, 160; Fuchs v
Commissioner of Inland Revenue [2011] 2 HKC, 422 followed; Lo Tim
Fat v Commissioner of Inland Revenue [2006] 2 HKLRD, 689
considered).

Appeal dismissed.
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‘17. In my view, the same approach should be adopted in the
construction of s 8(1) of the [Inland Revenue] Ordinance.
Income chargeable under that section is likewise not confined
to income earned in the course of employment but embraces
payments made ... “in return for acting as or being an
employee”, or ... ““as a reward for past services or as an
inducement to enter into employment and provide future
services”...”

(b) *“%I&V? fm g RIEE AR B IR e (TR R
o B EE R % 4o (5 431F):

‘20. Conversely, in many cases, there will be little doubt that a
payment is assessable as ““income from employment”. This
is so where, for instance, the sum is plainly an entitlement
under the contract of employment ....”
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‘...It has long been established that travelling from home to office
and back is a matter of a private or personal nature, and that it is
the employee’s responsibility to get himself to his place of work, and
that does not count as travelling on duty ... the respondent, in my
view, was nevertheless not travelling on duty when travelling from
home to office and back, and it was ...his responsibility to pay for
those journeys, therefore in fact ... he was paid something by the
Government towards the cost of the journeys which it was his
responsibility to pay and he was consequently, in my view, obtaining
an additional benefit in money from his employers, the Government,
additional to his normal emoluments for the job. The money being
paid to the respondent towards the cost of the journeys ... was not
therefore a gift but arose out of the respondent’s office or
employment, but was nevertheless not paid for work on duty, and is
therefore assessable to tax.’
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‘The main difference between rule 7 and s.12(1) of the Hong Kong
Ordinance is that whereas the former speaks of expenses incurred
“in the performance of the duties of the office or employment™ the
phrase used in the latter provision is “in the production of such
assessable income”™...

It would appear, however, that the difference in phraseology is
immaterial so far as this appeal is concerned...’
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