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Case No. D3/14

Salaries tax — allowance — dependent brother or dependent sister allowance — whether the
Appellant had sole or dominant care of his elder brother — section 30B of the Inland Revenue
Ordinance (‘the Ordinance’). [Decision in Chinese]

Appeal out of time — whether the Board should extend the time for appeal — the Appellant
failed to put forward any specified or reasonable reason — section 66 and 66(1A) of the Inland
Revenue Ordinance. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Liu Kin Sing and Kenneth S Y Ng.

Date of hearing: 27 February 2014.
Date of decision: 14 April 2014.

The Appellant claimed that he gave money to his elder brother who lived apart in
the years of assessment 2009/10 and 2010/11. He claimed the dependent brother allowance
in those 2 years of assessment. The Assessor did not accept that the Appellant could claim
the relevant allowance, and assessed tax on such basis. For the year of assessment 2010/11,
the Deputy Commissioner issued a determination (‘the Determination’) to the Appellant on
8 February 2012, rejecting the Appellant’s objection, and informing him that he could lodge
an appeal with the Board in accordance with section 66 of the Ordinance. The Appellant
acknowledged receipt of the Determination on 10 February 2012. Although he did not leave
Hong Kong in that period, the Appellant did not lodge any appeal with the Board within 1
month thereafter. In addition, the Inland Revenue Department sent a letter to the Appellant
on 6 November 2012, revoking the dependent brother allowance given to him. The
Appellant raised an objection on 5 December 2012, and expressly stated that the objection
included the dependent brother allowance for the year of assessment 2010/11. The Inland
Revenue Department then told the Appellant that, since the Deputy Commissioner had
already issued the Determination, the Appellant had to lodge an appeal according to the
Ordinance. The Assessor again told the Appellant on 31 May 2013 that, if the Appellant was
not satisfied with the Determination, he needed to lodge an appeal with the Board. The
Appellant wrote to the Inland Revenue Department on 19 August 2013 trying to lodge an
appeal. The Appellant’s letter was only faxed to the Board on 27 September 2013.

The Appellant alleged that he received the dependent brother allowance for many
years. But he agreed that he did not know, and he did not care whether his siblings supported
his elder brother’s daily needs. His elder brother passed away in April 2011, and he sought
early retirement in May 2011 on personal grounds.
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Held:

Section 66(1A) of the Ordinance stated that the Board would only extend the
time limit for lodging an appeal if an appellant was prevented from doing so
because of illness, or absence from Hong Kong or other reasonable cause.
The word ‘prevented’ means ‘unable to’, which imposed a higher threshold
than a mere excuse (Chow Kwong Fai v CIR [2005] 4 HKLRD 687 applied).

The word ‘prevented’ did not include the situation where the appellant had
sufficient time to give notice of appeal within the 1-month limit, because he
did not do so because of negligence, or delay, or ignorance, or correspondence
with the Inland Revenue Department, or being busy at work, or not knowing
the law (D9/79, IRBRD, vol 1, 354; D11/89, IRBRD, vol 4, 230; D20/06,
(2006-07) IRBRD, vol 21, 442; D55/09, (2009-10) IRBRD, vol 24, 993
applied).

Although the Board could take into account the Appellant’s personal
circumstances and condition, and understand that the Appellant might be
unable to handle his emotions because the matters were petty and annoying,
the Appellant should clearly know that the assessments for the years of
assessment 2009/10 and 2010/11 were separately treated by 31 May 2013 the
latest. For the year of assessment 2010/11, he must lodge his appeal within
1 month thereafter. Therefore, the Appellant’s appeal was still out of time.
He did not put forward any specified or other reasonable reasons under
section 66(1A) of the Ordinance to explain why he was prevented from
lodging the appeal. Hence, the Board did not need to deal with the
substantive appeal (D44/11, (2012-13) IRBRD, vol 27, 18 applied).

There were 2 requirements to be entitled to the dependent brother or
dependent sister allowance under section 30B of the Ordinance. According to
section 30B(3)(a), ‘maintain’ meant the person had sole or predominant care
of the dependent (D10/11, (2011-12) IRBRD, vol 26, 207 applied). This was
a factual issue. The provision of money was not completely irrelevant to
maintenance, but this alone could not be sufficient to show sole or
predominant care of the dependent (Sit Kwok Keung v CIR 5 HKTC 647;
D67/05, (2005-06) IRBRD, vol 20, 929 applied).

Based on the Appellant’s own admission, he could not claim that he solely or
predominantly cared for his elder brother.

The Respondent confirmed that the Appellant’s situation in the year of
assessment 2010/11 did not have much difference when compared with that
of the previous years, and in particular the year of assessment 2009/10.
Although each year of assessment was to be treated separately, the Board
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believed that there could be a alternative ways to process and resolve the
substantive dispute in the present case, which the Appellant would find more
acceptable.

Appeal dismissed.
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Ng Sui Ling and Wong Kai Cheong Tony for the Commissioner of Inland Revenue.
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*20. In my opinion, while a liberal interpretation must be given to the
word “prevented”..., it should be best understood to bear the
meaning of the term “ % 4£” in the Chinese language version of
the subsection. ... The term means “unable to”. The choice of this
meaning not only has the advantage of reconciling the version in
the two languages, if any reconciliation is needed, but also
provides a less stringent test than the word ““prevent”. On the
other hand, ““unable to” imposes a higher threshold than a mere
excuse and would appear to give proper effect to the rigour of time
limit imposed by a taxation statute...’
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“46. If there is a reasonable cause and because of that reason an
appellant does not file the notice of appeal within time, then he has
satisfied the requirement... It is not necessary to put a gloss on the
word ‘prevent’ in its interpretation. If an appellant does not file
the notice of appeal within time because of that reasonable cause,
then it must be the reasonable cause which has ‘prevented’ him
from complying with the time requirement.’
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“45. ... Any misunderstanding on the part of the appellant... must be a
unilateral mistake on his part. Such a mistake cannot be properly
described as a reasonable cause which prevented him from
lodging the notice of appeal within time.’
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‘ The word “prevented”, as we see it, is opposed to a situation where an
appellant is able to give notice but has failed to do so. In our view, therefore,

410



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

12.

neither laches nor ignorance of one’s rights or of the steps to be taken is a
ground upon which an extension may be granted.’
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* [A]n extension of time can only be granted where the Taxpayer has been

“prevented”” from giving notice of appeal within the prescribed period of one
month. In this case, it cannot be said that the Taxpayer was prevented from
appealing. He could well have appealed within the time prescribed. He was
in no way prevented from so doing by the fact that he did not have evidence to
prove his case.

Furthermore, even if he had been prevented, he had no reasonable excuse
because he had had more than sufficient time to put his house in order.’
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the person...if, at any time during the year, the person... had sole or predominant care of the
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‘ It seems to us, however, that the wording of sub-section (2)(b) suggests that
financial contribution to maintenance and education is not irrelevant.’
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