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Case No. D3/10

Salaries tax — deduction of home loan interest — definition of ‘home loan’ — whether the
appellant and his wife the legal or registered owners of the property in the assessment year —
section 26E of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Clement Chan Kam Wing and Emmanuel C C Kao.

Date of hearing: 25 February 2010.
Date of decision: 26 April 2010.

On 7 July 2003, the appellant and his wife Ms F entered into a sale and purchase
agreement (‘SPA’) with the vendor in respect of a property (‘the Property’). Under the
SPA, purchase price was to be paid by way of 3 instalments (with the last instalment paid
off on 3 July 2007), and upon payment in full the vendor should execute conveyance of the
Property in favour of the appellant and Ms F. Before entering into the SPA, the developer
further agreed with the appellant and Ms F by allowing them to occupy the Property as
licensees before completion.

On 18 August 2003, the appellant and Ms F obtained an equitable mortgage from
bank. Although the vendor has in 2005 offered to the appellant and Ms F for early pay off of
the purchase price and execution of conveyance, the appellant and Ms F elected to occupy
the Property as licensees. The appellant and Ms F further entered into an agreement (‘the
Agreement’) with the vendor and developer under which the appellant and Ms F were given
licences to occupy the Property. Under the Agreement: (i) the vendor was given possession
of the Property during the licensing period; (ii) the licences did not provide the appellant
and Ms F with any right or title over the Property; (iii) the vendor had the right of entry of
the Property at any time.

On 3 July 2007, the appellant and Ms F obtained conveyance and became the legal
owners of the Property. They subsequently applied to deduct home loan interest of the
Property from their respective salaries tax returns through joint assessment for the
assessment year 2006/07. The assessor refused their applications. The appellant objected
to the Commissioner’s assessment. The assessor advised the appellant to withdraw the
objection. The appellant refused, stating that once mortgage of the Property had been
obtained and the relevant process completed by practising solicitors, he and Ms F should
become the legal owners of the Property. The Commissioner dismissed the appellant’s
objection by maintaining the previous assessment.

Held:
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1. Deduction of home loan interest was governed by section 26E of the IRO.
Pursuant to section 26E(9), ‘home loan’ referred to a loan of money which is,
inter alia, applied for the acquisition of a dwelling which during the period
of time in that year of assessment was held by the person “as a sole owner, or
as a joint tenant or tenant in common’. Further, section 26E only applied to a
legal or registered owner of a property but not a beneficial owner. (D94/01,
IRBRD, vol 16, 792; D108/02, IRBRD, vol 18, 45; D22/04, IRBRD, vol 19,
163; and D80/05, (2006-07) IRBRD, vol 21, 93 considered)

2. The rights of the appellant and Ms F under the SPA did not include the right
of legal or registered owners of the Property. Before conveyance was
executed, neither the appellant nor Ms F was the legal or registered owner of
the Property. Therefore, the appellant and Ms F were not the legal or
registered owners of the Property for the assessment year 2006/07, hence
failed to satisfy the requirement for deduction of home loan interest under
section 26E of the IRO. (D108/02, IRBRD, vol 18, 45; D22/04, IRBRD, vol
19, 163; D11/07, (2007-08) IRBRD, vol 22, 300 considered)

Appeal dismissed.
Cases referred to:

D94/01, IRBRD, vol 16, 792

D108/02, IRBRD, vol 18, 45

D22/04, IRBRD, vol 19, 163

D80/05, (2006-07) IRBRD, vol 21, 93
D11/07, (2007-08) IRBRD, vol 22, 300

Taxpayer in person.
Chan Tsui Fung and Fung Chi Keung for the Commissioner of Inland Revenue.

163



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

£ 432 D3/10

BB -EEsA L X Htoh - T BHRER T E - ERAV SRR EE MM
EMENETHRA NREMEE - (BFHEH ) $26E4%

ZEe:AEE(ER) REERSEY

38 #7 - 2010424254
#FABE : 201048268

FRARKAKFLE#200357TR7E AL (T2mE | ) AHHELA
AEGWREFFZITEELAH (T 364 ) » AEZMEHEE >3RS ( &iE
—HAfE2007 7T A3B 44T ) » M ERARFR HBAE AT HEH MBS A
WM ENEM KN RITRALN  BEHE ERARFL TR 0 BT
EHER BRI EAG OISR S E -

E3FARF4 - 2% 200348 A 18 B &) 4847 BAFHT Tk L 694548 B 4k - 3 5K
& 7720054 % il 40 LR AR FL ETRAAF KRR MLEERY » LRAKFL
TEBRR A X UFEAGOBRIME - LRARFA L EATRE T REEH
B AEFTHRE (THRE ) RERTERIMENFTE - FHIHHRE
TR () AP T80 R] OB A M B & 5 (i) 35T 35 38 R A AR %40 E 9 4EAT
MR REEA () B AMAIETRHEENZME -

#£20077A38 LR ARFLEMEHEBERLY » RAZGMENEZHAE A
3t 55 BAA A SR Ty K4 2006/07 3R F E AR MME N R ZD L F F R EHE
HAVE o FMEERBEMN EFRARFL AP H o ERARZRTH - FREE
BHREFAMERY - ERAELHEDRYE » L RAERF 4 R ARG E 4545
GRECHEFZOMIEFRL BEARABZMENSEZFAA - B A A KK
FEFRARM B BT MFTHRET -

B,k
L EdRAdRE AT RAE L e % (BB R ) $ 26 (RAE
MmARAE % 26EO)M " BAREK SRR HERTHER  ALA

BT EHMRMARE—BAAN  BHEEFEAISHEEEAG > HAHY
fEF - MmF 6ERERMENECHEAASGEMEE LT H

164



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

#AH A(5# D94/01, IRBRD, vol 16, 792; D108/02, IRBRD, vol 18, 45;
D22/04, IRBRD, vol 19, 163; D80/05, (2006-07) IRBRD, vol 21, 93) -

2. LEHFARFEETAZANTHORZEIROERAZHENTTHRAEA
RFMEE - ARRZMERERN » LFARFLEFRZZMESNET
A AKEEME X o b ERARFRE7-2006/07 23R 42 45 #A F] 3 9
UMENEETHEAAREMEE - ELREBRFE T ARGE ( BFEH )
% 26E4% 4o IR B BT B 3R A1 B Xl e 454 (5% D108/02, IRBRD, vol 18,
45: D22/04, IRBRD, vol 19, 163; D11/07, (2007-08) IRBRD, vol 22, 300) -

EIHBE -
S E )

D94/01, IRBRD, vol 16, 792

D108/02, IRBRD, vol 18, 45

D22/04, IRBRD, vol 19, 163

D80/05, (2006-07) IRBRD, vol 21, 93
D11/07, (2007-08) IRBRD, vol 22, 300

MR B BB -
REBFEEBREBE A B K EBRER -

1. L3R AREHBF B A 2006/07 32505 L 3 e AL - BLAs B & B
7 200946 A 3 BB HAETE  RAELHARK &% > 243520084 12 4 9 8
S BLE RS A X-XXXXXXX-XX-X » 2006/07 324 F & #F A Hiid s E LA
T FEEFLAE %A 63,054 TR JE LRk 1,548 T o

2. ERAZARBEERER AL ERTANMELRAG ST S L4E
o B ABEEARGE M S 0 EIRAKT AMER

AWMER

3. MERARERGACHBEFET AZB TR LHRAER » EIFAKL
BARHAEMFHR -Hib AL B ERTHALHRENAMET 0T ¢

(1) E3FABLRKKFLE#2003F7 A 78 UMM EAEALH > 81 B

165



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

(2)

(3)

(4)

(5)

(6)

(7)

N (TH E )RTEESA( TR ZE4 ) 11,832,000
A CHE -

WMIFZAH EIRASF & A5 AT B A2 £ F 0

70
W 53T %A QAT T8 3T 4 91,600
# 20038 A 18 B 2z Al 4 A+ 1,282,400
W LB R 424818 A M
( Bp 2200747 A3 8 kX AT 414 ) 458,000
1,832,000

RIBLIZAHRE » LI ARBFL LB 2HFN A MRBESL - ek
B MR EH -

E3RAS F4d% 20034 8 A 18 B » 1 D 4RATEURM Tk L ek
185 2 1,282,400 7T, -

FIRABF 442007 7 A 3 B @R RAZMENE
EHA N °

LA F 455 R 2006/07 AR FHERMEN » WIWETF
TR BT R A B 33,682 0 B A EIRAS F A a3k R E
EAMEHR -

FREEREMNLRARF LR EHERAE X BOEFE - &
©) L3R A ST 2006/07 R4 B 3 AR

AB— EFHA 221,000 7
F4&+ 97,324
318,324
AR R R 15,270
JESFN B35 303,054
o AL RMRE 200,000
F+4 % FL%E 40,000 240,000
JEREBRAN BB S 63,054 7
TG ( ChBHEEL ) 1,548 7

EIRARE EIFAR - LA AT B AR

166



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

T RAR A ABIE 200542 288 d[EL 8245 & E X8 (2%
Mm% ) > #2005483A38 4 (ZME ) X HEEMEP KA KM
EPERYE izi%iuwu% -« - £ TF > ## 200648 A 228 ik
B EMESBEEL - (ZHWE IZFE-REBIREN -
Fb AARKABRMG - - -REM- - - EFRERFNEEHMA - - -
jofEBN o

EIRAILR R T 7] XA A

(a) HFHEUZH AL

(b) 32 Has ik

() wHETEHEEXR

d) Kx&#LE

() ZtahEMHEEHF L FMEH
(%% HHR2 TREH

(0) DARATE HeRRP 4505k o

(8) FMEERTEH LIHRAMRE KR THERYE - LIFRALIESY
EWEEBAAN > MBHRANEARE o BEREFARDRY -

(9) LEFRAEBBERYE  RAERD G B RT EHEMEIG) 4B R
m»\%mTﬁ%¢%%ﬁ%%% B EXRAZMENSLFEA
BALEMMEG LR LM EEMBEL AR
f%%k&?q/ii BOBEE > RBEAN T FRETRERA L E3R
WA B B EE S ST -

4. ERBRERAZRGHIMNT ARTER-FEH - BEFRARER
FRBEREEMF R AL CENAMFET LT

(@) EFRARFAE#2003457A3BMBAGMENT R TEEL
KRB CERNIREBEEY  BEFARFLLETTHE EF
BRBEHERARF LA ERE PHFIZAT » TRFEA
(licensee ) &y - B A% % -

(b) #2005 2R 218 GFHEGKREAEN > RE@RBLELHRARF
L EIMECTTEE > ERARF L ETEBEHRE R EIFEA

167



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

G BWHME > RRAMTFERREERLY -

() LE3HARF&EiB#is 2005427 25 Bey#Rs » BREF A
HERIME  BERFHEFTHHRE (licence agreement )

(d HFx - #BEH  LHRARFLE# 200542 8 288 » 37443
THHRE (THT ZWHRET L) AP LELHFARFLEEIZ TR
T ETET s (licence ) - B E F 2.2(0) 2 (C) k3T ¢
. AHFTEARBM ZMENTAEMNEE Y
. TR RARRCK KO EATAE B SR A R
i, X AMAETEREAZME -
(BAHEp ) (TH/RRE ) ) A MR ERIAMEZRR

5. AR B ERERE & (RBEER ) X RABMEERA P » KAEE
FRETIRERRAER AMEE -

6. WA BB ) BMMRE LT
(@ % 26E 1% :
F(1) 7% H L kIEH 1R B20F 169 & T » AAESTA A AEFT R

ESEPIELSTHRIAFR A E D3RR E R 77
AL EKFEE - B —IB G IRIFG)E P BN
BB A8 BT KA SRR RS F
/é‘///{;ﬂjnﬁ%\ °

(b) % 26E(2)1% :

T(0) & AMKEGI67T » RAFITA TEFE L B —FE T A B 19 FFH 1 E1T1E
= A —

() ZHLEZHIARBERGTAGDFFHERXT - - -
E AT 69 Z 7 BHFE 69 4F » AR A EHHEHRY
A+ BRBHEAB GGG - - -
(c) #26E(9)1% -

F#EARIEF —

168



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

‘g A B# (home loan ) it /2 /73R4 F 2 ia HHE (TIRIF A MF F F1F
HIPREIA TS+ 151 OB TAHI 9 5~

Q) 27 B HA DI A FEIRIE I FHIE A 12 E 89—

() HEZEAREFEZEMTHE ARG AAL R —HF
AL HERT AL EHRFTAE R IFFH A R

o
(d) #68(4)k :

2880 _F 3R 7 41 4 59 3P #6838 % K LA GIRIEFE FAE A _EFA
KIE o

7. # K% 8 4 €| D94/01, IRBRD, vol 16, 792 ¥ » &y AJB 82 A % 4 LA B
HEEALKXBADE £ B REEIRERARBOYEH L - REZH L A
SABAEFLBAEBHILE  BBEAZEMOHS  BETHRA - ZHLLE
1997 £ 7T A ABH A4 > EAMEEZA £ 200145 1A 3084837 AZE&
;A M AFE 1998/99 K 1999/2000 3RALF E AR » IR LA — A AF 0 15H A M
¥ RERIRERERANEHRHA - LB el AE 20014 1A 30 8 #:3%
WA ERGABALL ALABMELITE SR e R SMENERTRE BT
AT ABA - BT RAZM KRG E— A A FIRR X i sk T

‘12 We are of the view that the Revenue is correct in their contention that at
the material times the Flat was not held by the Appellant as the sole
owner. At all material times until the assignment on 30 January 2001, it
was held by the Appellant and Mr A as joint owners. The assignment
vested for the first time the legal and beneficial title of the Flat in the
Appellant. It was only at that point that she became the sole owner.’
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... We are of the view that the context in which the word ““owner”’ is used
in section 26E is such that it does not include a beneficial owner for the
following reasons:

()

(b)

(©)

(d)

Firstly, the IRO should not be construed wider than is necessary to
give effect to its intention.

Secondly, the interests held by joint tenants and tenants in
common are legal interests and applying the ejusdem generis
principle the reference to a “‘sole owner” ought to be construed
consistently as meaning the sole legal owner. This is reflected in
the meaning of ““home loan™ in section 26E(9) where it is defined
as a loan of money which is applied wholly or partly for the
acquisition of a dwelling which is held by *“... the person as a sole
owner, or as a joint tenant or tenant in common”’.

Thirdly, one cannot ignore the word “sole” before “owner”. If
“owner” in section 26E includes a beneficial owner, then the full
phrase would be construed as meaning a ““sole beneficial owner™.
However, such a construction would create the absurd situation
where there was only one beneficial owner the provisions in
section 26E(2)(b)(i) and (ii) and 26E(2)(c)(i) and (ii) would not
apply but would apply if there were two or more beneficial owners
even though there is no mechanism for determining how much the
entitlement to deduct home loan interest should be reduced to
reflect the extent of a person’s beneficial ownership.

Fourthly, a restrictive construction of the word “owner” allows
section 26E to be applied with certainty whereas a broader
construction so as to include beneficial owners creates
uncertainty both as to the application and extent of the entitlement
to deduct home loan interest.’
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‘6.  We are of the opinion that a beneficial owner as opposed to a legal
(registered) owner of property is not entitled to the benefit of the tax
deduction under section 26E of the IRO for the following reasons:

(i)  Subsection (9) thereof caters for only three classes of persons: “a
sole owner”, “a joint tenant™ and *“a tenant in common”. If the
argument of the Taxpayer is correct, what is the entitlement of a
beneficial owner of half of the property in question (for example,
one who contributes to the purchase money half and half with the
sole registered owner) or the entitlement of a joint tenant at law
but who is a tenant-in-common in equity (which is a possibility
under section 8(1) of the Conveyancing and Property Ordinance
Chapter 219)? Section 26E of the IRO would simply not work.

(i) The word “held”” in the definition of “home loan” in section 26E(9)
suggests a holding at law as opposed to the existence of an interest
in equity.’
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*25.  In our view, section 26E is concerned with legal, as opposed to
beneficial, ownership in properties. This is evident from the use of the
expression ““held by”’, ““joint tenants’ and ““tenants in common’” in this
section. Furthermore, legal ownership is a matter of title which can
easily be ascertained. Beneficial ownership, on the other hand, could
involve difficult questions of fact and law. It is rather unlikely that these
provisions “‘were intended to require the ascertainment of beneficial
ownership in every case”.’
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