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Case No. D30/17

Penalty tax — section 82A(1)(a) of the Inland Revenue Ordinance (‘the IRO’) — no
intention to evade tax — insufficient understanding of the tax policy — already paid the tax
in default and has not done any tax evasion act — investigation has seriously affect the
goodwill of the appellant and has caused a sudden drop of business turnover [Decision in

Chinese]

Panel: William M F Wong SC (chairman), Shun Yan Edward Fan and Mak Po Lung
Kelvin.

Date of hearing: 5 December 2017.
Date of decision: 16 March 2018.

The Appellant company under the circumstances of no reasonable excuse has
submitted wrong profit tax return. Additional tax penalty was assessed for the taxpayer’s
breach of section 82A(1)(a) of the IRO.

The Appellant appealed on the ground that the taxpayer had no intention to
evade tax. Since the accountant had insufficient understanding on the tax policy, some of
the item such as depreciation has been wrongfully treated as tax deductible items in the
account. The Appellant has already paid the tax in default and has not done any tax
evasion acts. Due to the investigation in the past few years, the goodwill of the Appellant
has been seriously affected and has caused the sudden drop of the business turnover.

Held:

1.  Submit correct tax return was the liability and the responsibility of the
taxpayer under the ordinance. The appellant should not use this as an
excuse to dispense with his responsibility to report correct profit or loss.
The Board had to point out that without the intention to evade tax was not
a factor to consider. Even though the appellant had no such intention, it
was undisputable that the appellant has failed to report tax. The lack of
intention was not a reasonable excuse (D39/13, (2014-15) IRBRD, vol 29,
201 followed).

2. The taxpayer had the responsibility to abide by the regulations of the
Ordinance to report correct profits or loss. Insufficient understanding of
the tax policy could not be used by the taxpayer as explanation and could
not be considered as reasonable excuse (D45/05, (2005-06) IRBRD, vol
20, 606 followed).
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3. It was the responsibility of each taxpayer to pay the tax on time. The
appellant could not use the full payment of the tax as a reasonable excuse
(D39/13, (2014-15) IRBRD, vol 29, 201 followed).

4. According to section 4 of the IRO, all the staffs of Inland Revenue
Department (‘the IRD’) should keep secret on the information received
during the performance of the duty. Save as the taxpayer or his authorized
tax representative, the staffs should not disclose the taxpayer’s
information to the others. In the whole review process, save as the
appellant and his authorized representative, no other third party would
know about the present case. Therefore in the absence of any evidence to
support, the appellant’s assertion that the investigation has damaged the
goodwill of the appellant and has caused the drop of the business turnover
was irrelevant to the tax assessment. The appellant could not use this as an
excuse.

5. If the taxpayer could not pay the tax because of insufficient cash or cash
flow problem, the taxpayer could discuss with the IRD on the way to pay
tax such as an application to pay tax by installment. However, it should
not be used as an excuse to cancel the additional tax payment penalty.

6. Under the policy of the IRD to assess additional tax penalty under section
82A of the IRO, it would be assessed according to the amount of income
or profits that has been failed to report. The extent of the taxpayer’s
cooperation and disclosure of the facts and the period of time for the
breach would also be used as calculation basis. The calculation of the
penalty would include the usual additional tax percentage and the business
compensation. The taxpayer has filed wrong tax return which has caused
the delay by the IRD to recover the tax. The penalty should include the
business compensation. Therefore it was impossible not to impose penalty.
Moreover, if no penalty was imposed, it would be unfair to other law
abiding taxpayers (D39/13, (2014-15) IRBRD, vol 29, 201 followed).

Appeal dismissed and costs order in the amount of $8,000 imposed.

Cases referred to:

D39/13, (2014-15) IRBRD, vol 29, 201
D45/05, (2005-06) IRBRD, vol 20, 606

Appellant’s Director appeared for the Appellant.
Chu Hui Fun and Chan Ngar Yee Mary, for the Commissioner of Inland Revenue.
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