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Case No. D28/17

Profits tax — determination of profits tax assessment — purchase and sale of residential
property — purchase and sale amounting to carrying on of trade or business — sections 2(1),
14(1), 68 and 68(4) of the Inland Revenue Ordinance (‘IRO”) [Decision in Chinese]

Panel: Lo Pui Yin (chairman), Wong Ng Kit Wah Cecilia and Wong Wang Tai Fergus.

Dates of hearing: 10, 18 & 19 August 2016.
Date of decision: 28 February 2018.

The Appellant bought and sold 4 residential units located in Area A and B in the
year of assessment 2010/11: Unit C, Unit E, Unit F, Unit G (the ‘4 Units’). An Assessor of
the Inland Revenue Department requested the Appellant to provide information on buying
and selling of the 4 Units. The Assessor regarded that the buying and selling of the 4 Units
amounted to the carrying on of activities in business nature, and issued the Profits Tax
Assessment for the year of assessment 2010/11 (the ‘Assessment’). She would have to pay
profits tax on the profits earned. The Appellant objected to the Assessment in May 2012.
The Assessor did not accept that the Appellant bought the 4 Units for own use or long term
investment. Hence, the Appellant would have to pay profits tax for profits earned from
selling of those properties.

The Appellant raised the following reason in her appeal. Each purchase and sale
of unit was based on her need for moving home and division of household. There was no
intention for speculation. The Respondent considered the current appeal involving
consecutive transaction of Unit C, Unit E, Unit F, and Unit G. The Appellant bought and
sold or offered each unit for sale within a short period of time.

Both parties did not dispute that the respective profits in the year of assessment
2010/11 arose in or were derived from Hong Kong. The issue of this appeal was whether
each buying and selling of the 4 Units amounted to the Appellant carrying of trade or
business. Those trading includes every adventure and concern in the nature of trade.

Held:

1. According to the principle in appeal case concerning taxpayer buying and
selling of asset, the issue to be determined was whether the appellant at the
time of the acquisition of the asset was to carry on of a trade with intent.
Generally, the evaluation of the taxpayer’s intention was at the time of
acquisition of the asset. The taxpayer’s intention was determined by
considering all the circumstances and objective evidence. The question on
whether something amounted to carrying on of a trade was a question of
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fact and degree. It should be answered objectively by the tribunal of fact
upon considering all the circumstances (Simmons v _Commissioner of
Inland Revenue 53 TC 461 ; All Best Wishes Limited v Commissioner of
Inland Revenue [1992] 3 HKTC 750 ; Lee Yee Shing v Commissioner of
Inland Revenue [2008] 3 HKLRD 51 followed).

2. The courts have consolidated and recommended 9 to 10 items of ‘badges
of trade’ for consideration. Nevertheless, these items did not represent or
list out all objective factors. At the same time, it has not been determined
as an authority that meeting certain number of indicia or characteristic
would represent certain intention. ‘Badges of trade’ provided guidance to
the tribunal of fact, and enabled the tribunal considering all the
circumstances of a case systematically and drawing reasonable and
appropriate conclusion. Individual indicia was not representative. It is
important to consider all the circumstances of the case holistically.
However, a single or one-off transaction could amount to speculative
activity in the nature of business (Real Estate Investments (NT) Limited v
Commissioner of Inland Revenue [2008] 11 HKCFAR 433 followed ;
Marson (H M Inspector of Taxes) v Morton and Others 59 TC 381 and Lee
Yee Shing v Commissioner of Inland Revenue [2008] 3 HKLRD 511
considered).

3. After considering the Appellant and Respondent submission and all the
circumstances of the case, the current Board determined that the
Appellant’s intention at the time of purchase of Unit C was not as she stated
strenuously that it was for long term rental income or investment. But, as
submitted by the Respondent, it was a speculative activity in the nature of
business.

4. The current Board found that the number of repetitions in the manner of the
Appellant purchase and sale of Unit E, Unit F and Unit G and similarity
between transactions did not warrant the adoption of the method
propounded by the Pickford case in determining whether related
transactions were in the nature of business. It would follow chronological
order to consider and determine the Appellant’s intention during purchase
and sale of each unit (Pickford v Quirke [1927] 13 TC 251 distinguished).

5. After considering the Appellant and Respondent submission and all the
circumstances of the case, the current Board did not accept that the
Appellant’s intention at the time of purchase of Unit E was for her own use.
Similarly, the current Board did not accept that the Appellant’s intention at
the time of purchase of Unit F was for her own and parents use. Lastly, after
considering the Appellant and Respondent submission and all the
circumstances, the current Board made the same determination and did not
accept that the Appellant’s intention at the time of purchase of Unit G was
her own and parents use.
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6. The Appellant failed to meet her duty undersection 68(4) of the IRO to
prove that the amount of the Assessment was excessive or incorrect.

Appeal dismissed.
Cases referred to:

Simmons v Commissioner of Inland Revenue 53 TC 461

All Best Wishes Limited v Commissioner of Inland Revenue [1992] 3 HKTC 750

Lee Yee Shing v Commissioner of Inland Revenue [2008] 3 HKLRD 51

Marson (H. M. Inspector of Taxes) v Morton and Others 59 TC 381

Real Estate Investments (NT) Limited v Commissioner of Inland Revenue [2008]
11 HKCFAR 433

Pickford v Quirke [1927] 13 TC 251

Appellant in person.

Ng Lai Ying Vivian, Wong Pui Ki and Chan Lok Ning Loraine, for the Commissioner of
Inland Revenue.
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