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Case No. D27/17

Penalty tax — income omitted — sections 66(3), 68, 70, 80(2), 82(1), 82A and 82B of the
Inland Revenue Ordinance (Chapter 112) (‘the IRO”) [Decision in Chinese]

Costs — wasting the resources of the Board — section 68(9) of the Inland Revenue
Ordinance (Chapter 112) (‘the IRO’) [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Chan Wai Kam Caroline and Li Ming Kwong.

Date of hearing: 21 December 2017.
Date of decision: 23 February 2018.

The Deputy Commissioner under section 82A of the IRO assessed the taxpayer
to additional tax of $6,000 for the year of assessment 2015/16. The amount represents
8.41% of $71,341 tax that would have been undercharged. The taxpayer alleged that she
thought that the end of tax assessment year falls on the first of March. She was therefore
under the erroneous impression that the bonus she received at the end of March 2016
should only be included in the return for the following year. The taxpayer also hoped that
the Board would understand that it was her first omission of the bonus income in the
return. She agreed that it was her omission, but she was cooperative with the Inland
Revenue Department’s (‘the IRD’) investigation and was quick in responding. She paid
her tax as soon as she had received the demand note in November although the deadline
for payment was the end of January the following year. She should therefore not be asked
to pay additional tax.

Held:

1. The Board did not accept the taxpayer’s explanation and failed to see any
reason for the taxpayer to mistake the first of March as the end of the tax
assessment year. Paying tax on time was the taxpayer’s duty. Paying tax
early was not a relevant factor for waiving the payment of additional tax.
The taxpayer should not have any intention to evade tax in the first place.
Her lack of intention to evade tax was not a reasonable excuse, nor was it a
mitigating factor for reducing the fine.

2. The taxpayer’s request to have the whole of the additional tax waived was
not practical. In fact, $6,000 additional tax (that is 8.41% penalty) was not
high at all. Quite on the contrary, the Board was of the view that the penalty
rate was at the lower end of the range and there was no room for downward
adjustment. As a result of the negligence and/or misunderstanding of the
taxpayer, the IRD had to spend a great amount of human and other
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resources in order to collect the tax undercharged. Looking at the matter
from another angle, the $6,000 additional tax could be seen as
compensation for the whole or part of the administrative expenses the IRD
had to spend in collecting the undercharged tax resulting from the
negligence and/or misunderstanding of the taxpayer.

3. The Board considered that the appeal to argue that the $6,000 additional tax
should be waived was frivolous, vexatious and without any reasonable
grounds. It was an abuse of the process, wasting the limited resources of the
Board and the IRD and was unfair to other taxpayers. The taxpayer was
ordered to pay $5,000 as costs of the Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D8/96, IRBRD, vol 11, 400
D104/96, IRBRD, vol 12, 74

D26/08, (2008-09) IRBRD, vol 23, 547
D9/12, (2012-13) IRBRD, vol 27, 258
D27/14, (2015-16) IRBRD, vol 30, 221

Appellant in person.

Wu Ching Ping Angela and Hui Ming Suen Janette, for the Commissioner of Inland
Revenue.
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