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Case No. D27/16

Penalty tax — whether the Appellant or his spouse is qualified as permanent resident or
temporary resident — personal assessment to deduct the interest expenses and the
allowances — section 41 of the Inland Revenue Ordinance (‘the Ordinance’) — objective
factual question. [Decision in Chinese]

Panel: Liu Man Kin (chairman), Jonathan Lee and Yuen Miu Ling Wendy.

Date of hearing: 14 September 2016.
Date of decision: 2 November 2016.

The Appellant appealed against the property tax assessment 2009/10 to
2013/14 and the penalty tax assessment 2009/10 and 2010/11. The focus of the case was
whether or not the Appellant or his spouse was qualified as the ‘permanent resident’ or
‘temporary resident’ under section 41 of the Ordinance, so that the taxpayer could use
personal assessment to deduct interest expenses and allowances.

The ground for appeal by the Appellant was that he considered himself as a
truly Hong Kong permanent resident. The Inland Revenue Department could not deprive
his right as permanent resident.

Held:

1. If a person wanted to use personal assessment in the concerned years of
assessment, he or his spouse in the relevant years of assessment should be
the ‘permanent resident’ or ‘temporary resident” as defined under section
41(4) of the Ordinance. Section 41(4) of the Ordinance has defined
‘permanent resident’ as ‘an individual who originally resides in Hong
Kong’.

2. Based on legal principle and the facts of the present case, the Board
considered the Appellant and his wife were not individuals who originally
resided in Hong Kong and did not fulfill the definition of ‘permanent
resident’ and ‘temporary resident’ under section 41(4) of the Ordinance.
Whether or not the Appellant is an individual originally resided in Hong
Kong in the relevant years of assessment is an objective factual question.
According to the facts of the present case, the Board found that the answer
was negative. Since the phase ‘permanent resident’ has distinctive scope
of application in different areas, even the Appellant has the status of
‘permanent resident’ on immigration matters does not mean that he has
complied with the definition of ‘permanent resident’ under section 41(4)
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of the Ordinance (D53/11, (2012-13) IRBRD, vol 27, 99, R v Barnet
London Borough Council Ex parte Shah [1983] 2 AC 309, Director of
Immigration v Ng Shun-loi [1987] HKLR 798, Prem Singh v Director of
Immigration [2003] 1 HKLRD 550, Vallejos Evangeline Banao v
Commissioner of Registration and another HCAL 124/2010 (30
September 2011), Vallejos and Domingo v Commissioner of Registration
[2013] 2 HKLRD 533, HKCFA followed).

3. The Appellant did not fulfill section 41(1)(b) of the Ordinance
requirement, therefore he was not eligible to elect for personal
assessment.

Appeal dismissed.
Cases referred to:

D53/11, (2012-13) IRBRD, vol 27, 99

R v Barnet London Borough Council Ex parte Shah [1983] 2 AC 309

Director of Immigration v Ng Shun-loi [1987] HKLR 798

Prem Singh v Director of Immigration [2003] 1 HKLRD 550

Vallejos Evangeline Banao v Commissioner of Registration and another HCAL
124/2010 (30 September 2011)

Vallejos and Domingo v Commissioner of Registration [2013] 2 HKLRD 533,
HKCFA

Appellant in person.
Chan Lok Ning and To Yee Man, for the Commissioner of Inland Revenue.
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