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Case No. D17/20

Profits tax — delivery of notice of assessment — giving notice of appeal to the Board of
Review — the time within which notice of appeal may be given — sections 58(2), 66, 66(1)(a),
66(1A) of the Inland Revenue Ordinance (Chapter 112) (‘IRO’) [Decision in Chinese]

Panel: Wong Kwai Huen (chairman), Hui Lap Tak and Lau Yee Cheung.

Date of hearing: 14 October 2020.
Date of decision: 25 January 2021.

Ms A (hereinafter referred to as the ‘Appellant’) objected to the 2015/16 Profits
Tax Assessment (the ‘Assessment”) made against her by the Inland Revenue Department
(hereinafter referred to as the ‘Respondent’). The Appellant claimed that the assessable
profits of the Assessment were too high.

The Respondent’s determination issued on 25 March 2020 (the ‘Determination’)
decided that the Appellant’s objection was invalid. The Appellant appealed to the Board.
The Appellant notified the Board in writing on 17 September 2020, and appointed Chan
Ching Fai (hereinafter referred to as the ‘Appellant’s Representative’) to represent her at
this hearing, and agreed with the Respondent’s relevant facts on pages 1 to 5 of the
Determination.

On 2 July 2020, the Board received the statement of reasons for appeal from the
Appellant's Representative (hereinafter referred to as the ‘Notice of Appeal’). The Appellant
chose not to testify in hearing and only entrusted the Appellant’s Representative to explain
the case on her behalf. The Board could only review all written evidence provided by both
parties in the case, and the Appellant’s Representative also swore to provide oral testimony
on some of the facts of the case.

According to the documentary evidence provided by the Respondent, the
Determination was sent to the E address of the Appellant and the Appellant’s Representative
by registered mail on 9 April 2020. The address was provided by the Appellant to the
Respondent earlier, and as could be seen from all documents, it was also the address where
the Respondent had been in contact with the Appellant. Hongkong Post also provided a
signed delivery record for the registered mail.

In addition, the Appellant sent a letter to the Respondent on 18 May 2020
notifying that a person named Mr F had been authorized to handle the ‘Inland Revenue
Department’s Letter of 25 March 2020°. On the same day, Mr F wrote to the Respondent
confirming that ‘[has] received a letter dated 25 March 2020° and the Determination.
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As for the Appellant’s Representative who did not file an application for appeal
with the Board within one month after the Determination was sent to the E address, the
Appellant’s Representative argued that he did not receive a copy of the Determination sent
to him by the Respondent. It was sent to the E address and was returned to the Respondent
without being picked up.

In view of the fact that there was a gap of 84 days between the date of the Notice
of Appeal and the date when the Determination was sent to the Appellant, i.e. 9 April 2020,
which was 54 days beyond the statutory one-month appeal period. The Board must first
decide whether the Notice of Appeal was valid under the IRO, or whether the Board should
allow the Appellant to apply for an extension of time.

Held:

1.

The Board accepted the analysis of the Respondent, i.e., the Respondent
had effectively issued the Determination and notice of the relevant appeal
procedures and deadlines to the Appellant on 9 April 2020. The deadline
for the Appellant to appeal should be 9 May 2020. Therefore, it was beyond
the statutory time limit for the Appellant to file a Notice of Appeal on 2
July 2020 (Chan Chun Chuen v Commissioner of Inland Revenue [2012] 2
HKLRD 379 followed).

‘Within one month’ as stated in section 66(1)(a) of the IRO referred to the
time from the date when the Determination was served on the relevant
correspondence address. In this case, it would be counted from one month
from 10 April 2020, and the deadline was 9 May 2020. Therefore, it was
beyond the statutory time limit for the Appellant to file a notice of appeal
on 2 July 2020 (D2/04, IRBRD, vol 19, 76 cited).

In the two letters of the Appellant and Mr F to the Respondent dated 18
May 2020, it was clear that the Appellant had been informed and received
the Determination by that date at the latest, although the Respondent did
not consider this to be the correct starting date, However, even if it was
counted from this date, the Appellant did not file an appeal until 2 July 2020,
which had exceeded the one-month deadline.

Based on the evidence provided by the Appellant and the testimony of the
Appellant's representative, there was no reason for the Board to grant any
grace or extension to the appeal period. The Board considered that the
Appellant failed to lodge an appeal within the time limit set out in section
66(1) of the IRO and this appeal was dismissed.
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Appeal dismissed.
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