(2015-16) VOLUME 30 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D16/14

Property tax — advanced rent from the following year of assessment — sections 5B, 66 and
68 of the Inland Revenue Ordinance (Chapter 112) — sections 3 and 4 of the Apportionment
Ordinance (Chapter 18) [Decision in Chinese]

Panel: Albert T da Rosa, Jr. (chairman), Chau Cham Kuen and Timothy Shen Ka Yip.

Date of hearing: 19 June 2014.
Date of decision: 15 September 2014.

The Taxpayer queried if the Revenue had the power to assess in the current year of
assessment rent advanced from the following year of assessment. He alleged that the
Assessors were guilty of ‘misconduct in public office’. He appealed to the Board but opined
that it was not necessary to conduct any hearing. He alleged that the arrangement for the
appeal hearing was erroneous and did not attend the hearing.

Held:

1. Itisthe law and not the ‘opinion’ of the appellant that decides whether or not
a hearing should be conducted once an appeal is being commenced under
section 66. The Taxpayer did not apply for any postponement or adjournment
nor provide any evidence that his failure to attend the hearing was due to
sickness or other reasonable cause. The Board could have dismissed the
appeal in accordance with section 68(2B)(c). However the Board decides to
exercise its discretion to continue hearing the appeal in order to fairly deal
with the Taxpayer’s grounds of appeal.

2.  The Taxpayer failed to prove that the rent was payable in arrears. All the rent
that the Taxpayer as landlord could demand from the tenant in the year of
assessment should be assessed. The Board therefore dismisses the appeal and
confirms the assessment appealed against.

3. The Taxpayer chose to make groundless accusations against all persons
concerned when he clearly understood the assessment and agreed to settle the
appeal. He insisted on his appeal only because his request to bundle up all
irrelevant matters with his appeal settlement was not met. The Board
considers that the appeal was a waste of resources both of the Board and the
Inland Revenue, and is unfair to the law abiding taxpayers. The Board orders
the Taxpayer to pay $3,000 as costs of the Board.
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Appeal dismissed and costs order in the amount of $3,000 imposed.
Case referred to:
D49/12, (2013-14) IRBRD, vol 28, 35

Appellant in absentia.
Wong Pui Ki and To Yee Man for the Commissioner of Inland Revenue.
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Sections 3 and 4 of the Apportionment Ordinance were relevant. If the
provision did not apply, the one-month rent paid to the Appellants would
not be apportioned. Since the Hong Kong provision was identical to the
UK, the UK authorities equally applied to Hong Kong and the present
case. Thus, where rent was payable, the whole amount of rent for that
period was still recoverable from the tenant. The Tenancy Agreement
did not provide the otherwise. Therefore, the whole amount of rent paid
in advance should be assessed in full. (Ellis v Rowbotham [1900] 1 QB
740 and William Hill (Football) Ltd v Willen Key & Hardware Ltd 108
Sol Jo 482 considered)
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Costs order

5.  The present case was a simple one involving a small amount of money.
No arguable case had been put forward by the Appellants. The case
could have been resolved earlier on without going to the Board. The
appeal was unmeritorious and frivolous. It was a complete waste of time
and resources of the Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.’
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