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Case No. D15/14

Profits tax — additional assessment — specified capital expenditure — lease — depreciation
allowance — amount of loss carried forward — bad debts — correction of error in assessment —
source of profits — sections 2, 14, 16, 16G, 18F, 19C, 33A, 39B, 39E, 60(1), 64, 68(4), 70 and
70A of the Inland Revenue Ordinance (‘IRO’) [Decision in Chinese]

Panel: Cissy K S Lam (chairman), Chui Pak Ming Norman and Liu Man Kin.

Dates of hearing: 16-20 December 2013 and 3 March 2014.
Date of decision: 29 August 2014.

The Appellant was a Hong Kong company. According to the documents provided
by it, the Appellant engaged in transactions in the sale and purchase of moulds in Hong
Kong. It set up factories in the Mainland, and provided the required equipment to the
mainland factories as a foreign investor, so as to supply the products as specified by its
customers. The Appellant claimed that it had participated in activities relating to the
technical design of products, the purchase of raw materials and the manufacturing.

The Appellant was of the view that in the relevant years of assessment, it should be
allowed deduction of the capital expenditure in the prescribed fixed assets, depreciation
allowance in respect of the machinery or plant, allowance for commercial building, and bad
debts. The Appellant also objected to the decision of the Inland Revenue Department to
cancel the deduction of the amount of loss carried forward in the relevant year of assessment.
Besides, the Appellant claimed that its profits in the relevant years of assessment were
arising in or derived from an offshore source, and demanded that its tax returns be corrected
under section 70A.

Held:

1. The relevant machinery and plant were fixed assets in which the concerned
mainland factories held rights as a lessee under a lease. Thus they were
‘excluded fixed assets’, and did not belong to “prescribed fixed assets’. The
capital expenditure incurred on the provision of them therefore could not be
deducted under section 16G of the IRO.

2. Asthe concerned mainland factories held rights in the relevant machinery and
plant as a lessee under a lease, and used them outside Hong Kong, according
to section 39B(1)(b)(i) of the IRO, the Appellant should not be given
depreciation allowance as prescribed under section 39B.
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3. The Appellant failed to provide evidence to support its claim of depreciation
allowance for commercial building or structure, thus failed to discharge its
evidential burden under section 68(4) of the IRO.

4.  If the Appellant were to seek a reduction of tax by reason of a loss, it should
establish that loss, even if that loss was incurred more than 6 years ago. Based
on the foregoing decisions of the Board, the Appellant did not have loss to
carry forward in the relevant year of assessment.

5. The relevant bad debts were not trading receipts but outstanding loans
between companies. They were not bad debts as prescribed under
section 16(1)(d), and could not be deducted.

6. The Appellant’s profits generated from its transactions in the sale and
purchase of moulds in Hong Kong were trading profits. Even if the Appellant
had engaged in the activities relating to the technical design of products, the
purchase of raw materials and the manufacturing, such activities were
manufacturing related activities or activities involving manufacturing. They
were antecedent or incidental matters, but not profit producing transactions.

7. The Board was not subject to the subjective intention of the Appellant. How
the Appellant considered its subsidiary or the concerned mainland factories
was not a relevant factor for consideration.

8.  Therefore, the Appellant’s profits did not arise in or derive from an offshore
source. The Appellant failed to provide and establish with proof that there
was an error or omission in the returns of the relevant years of assessment,
resulting in excessive tax being charged. It was correct for the assessor to
refuse to correct the assessment.

Appeal dismissed and costs order in the amount of $5,000 imposed.
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25 TR — ARG B F) v 0 ho RARERE 484 - B 10---10 % - 10 % - 10
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80. WP R B R G 5 B A (WL - TR Z %4 (W6)
HEBEFANE 6K - W FE 6T - Z A (WE)RE AAFEAM K xr 2002 4 10
A2 BRELFALABEENZETAGFTENARSELH AL AT S R¥EEBR

BAHE  sp BB A M TR (AEXH 18&) -
81. % o)t 12002 69 89 AMM » LHRAMRMLEF

(45t Atddn B A ) AREWTEREMBRARBEARET AL EN RN
BET kT ey B FE) & T4 50/50 69 Ao R 4R % H A L e AT o
HF B AN 2002 £ 9 B L B HLF B sk 2001/02 324 E et B T EE 25
LA R AR AN 2002 10 A 4 B (FiFAmeniis B 81 ) @ HLH 5 %
o B RAERAL R 003 AL A S 2 50/50 e AR o

82. Z &4 (W6)& 2003 4 F e AN E3FRATAE » BP B RAE T2 AE
B A WL iah BRATE » 23 BAAWLM Z @R N TR ARA -

83. WAEREEY o & REE BAAWILIEE - 3t T2002 F49 89 A
AR X AT &k 2 408 50/50 a3t A ARt o B A% L3R A4 2000/01 R4 F B FIAFH
3+ & % (Profits Tax Computation) ey % 1 B £ 24 F &y : ‘Less: Share of 50% loss
attributable to PRC operation. In respect of the manufacturing and trading of moulds and
plastic parts business carrying on by the company, during the year, all goods were
manufactured in the company's own factory in PRC with worker recruited in PRC, whereas
all direct and indirect costs, materials and technical know-how were provided by the Hong
Kong office. All reported sales were concluded with income invoiced and recorded by the

19



(2015-16) VOLUME 30 INLAND REVENUE BOARD OF REVIEW DECISIONS

Hong Kong office.” 2000/01 3R#% F B A & X 8 ##k & (Financial Statements) 34 % &
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95. % % 7k IR L3k e ¢ Braitrim (Far East) Limited v CIR [2013] 4 HKLRD
329 ey FI R A AESLA

(1) & (RBl) ¥ % 16G &K% % 39E t5¢+ 44, y2i LA
(BB) % 20tk & & PR T 898 % ([2013] 4 HKLRD 329, at
pages 332, 337 and 339) -

(2) (Fp) F220)ERT "THY  wEER > HinK "THY ) a9
¥ IR AR L F %% 69([2013] 4 HKLRD 329, at page 332) -

96. Lt 3ok 24 Braitrim (Far East) Limited v CIR #% #) 2 7% 45 % % 7 (FAMV
No.18 of 2013)#k 3% » H 3% x #]38 & X 4o F : paragraph 11 ‘In our view, the reasoning of
the Court of Appeal rejecting those arguments is unassailable. There is nothing in the
context of the Ordinance to require adoption of a meaning other than the legislature's
extended meaning even if this results in a relatively narrow class of taxpayers being eligible
for the deduction.”
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123. L 3r7% 2 #% CIR v Common Empire Limited [2007] 1 HKLRD 679 &4 4| ;84
FEHBR -

(1) EspkpmeksnRanikie s (#i6l) ¥ 38, MR, TR, R
55 e TR ALE > ROME A 48 B 69 R AT B RO G FLEE - M E
KOG FFAER R B RpI P50 " 3R L 0 B XHR X4 F - ‘From the
above analysis, the only reasonable meaning which could be given to the
word ““assessment”...... is that it is a process of ascertaining or
computing...... the assessable profits of a person subject to profits tax
and the application of the appropriate rate of tax to that amount
assessed to yield a positive amount of tax chargeable against the person
assessed to tax. An ascertainment of loss which does not result in the
application of the appropriate rate of tax to that loss is not an
assessment within the meaning of the Ordinance.” ([2007] 1 HKLRD,
682E; see also Shui On Credit Co Ltd v CIR (2009) 12 HKCFAR 392,
paragraph 24)
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HE AR - 45 2002/03 RALFE MM - AXA BT LB - ARFRHR
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B ISR B T d 2002103 M EE IR EE -

127. 2002/03 2241 F B 2P AL A7 2003 48 H 29 B A H ey » TBE A EE R
HRIE IR AGR R E o 49 2001/02 th AT F A A B54R T 454 E 2002/03 £ o
R IR AR H R 2001/02 3ALF B IS LA TR B - RIARIE (FL
1) % 60() R L3 £ - PR EERAFEKRE - L IFRAM T T ORBBBEN
& OIBLER - At 2002/03 3RALF LR 1R 6 N o 4 B H BT T B IR AR SRAR IR AL 09 A A
AR T IR AAE B AR A SEAL o 4v b o SRR EAE I IE EHIPAE 2001/02 RALFE 69 5F
o TR EHAE 2002/03 3RALE E 6934 0 2009 4 3 B 27 B &% 2002/03 R F
EREHEB6FE2N  BAAER (Fr) £ 60L) k2 < FHMR -

128. 3P E4EH 2009 S 3 B 27 B 4 2002/03 3242 5F B 04 4 A sEALEE 5 T
it JEde R & T 45 k4o 0y 2001/02 Fo 2 AT R L 69 AT S 548 0 TRt A 2002/03
BHEE BN RBA, - TFREERLR EFANEIFHRAVEENTHE > M
W EIRAPT W R 64 518 SR IKEE E I ITAS - 3T B3R AY 2002/03 2RAL K LR B5 1R 4R
IEAE 7T 4o iRk o

129. ok R EFE 113Kk (A EXH 24 /&) Fids » LA REARAZ
A B EELEN > BFRALFATERITARNCEEEAM X - MR T XK
EFNERHMBRAAMAOELZEN AR - IR EELZRAEEEHGELT > #&
HZEF o o bk I & R ¥ o E4o 30k 2 Common Empire Limited &4 #) 5= F By
16 0 ho EIR AR SR BRI A Jo ik 0 EIR AR RBESLBLES AR 0 BP AR UL IR BA A AR
WA E A£G o FESLBIREAN RAEA LRA - B3 XHIE R X4 F ¢ fInmy view
there is no illogicality, unfairness or other objection to the Commissioner requiring a
taxpayer to establish the existence of a loss at such time as it is sought to set off that loss
against profits, even if that does not happen for more than six years after the year of
assessment in which the loss took place. The statutory requirements imposed on taxpayers to
keep records are for minimum periods. It would seem logical that if a taxpayer were to seek
a reduction of tax by reason of a loss which he has made in any year of assessment the
taxpayer should be able to establish that loss.” ([2007] 1 HKLRD 683)

130. BE AV ARFZEeH Ll F SRS (—) B (=) 2% 3HEE
WOHZ IR e ik B EFE Y o B4 015 - 2001/02 A FE L 2 A 518 TR 4% o

131. Bk o AE B WEEEE - PR EEAAN 2002/03 FHLF E AR AT
P 4 4ok 2001/02 3R AL X B5AR GRS 8 - R — B E B R T LA H ER (BLB)
% 60 ey M AE o 2 EHRAFHERIOBM A P45sb EA o KATS4R3E (L L
XEH2TF) » B—BHAAFHR WEHIRTLELE -
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$3n (w) i MBsIHEX : K

132. BIE (Fpl) F 16(1)(d) 1k - 278 TAEAT A AT BB EARIE AR
BB FNEEF > ZAL LR FEOTREAIN - AEERBERIFERHO L AE
FTHAR A MmIBE — I X B R X » BT » QIFEMITE  £HREE
FRiB B BRI BB A M AT R EEE AR AL R FE O THAEIN TR A ER
% AR AR S e dark o B R FRACAEA B 6918 TR BLEA BT 9 e A Ak AR T B (M
SZAB AL P R ARBEARSBERAE ) » CTHAS ERATEIELNE
B URMERBEEHOALBT AR EREE T EHEFEFAE B RBAERNOE
IR o

HREHRE (W) WAMLREY

133. AARKEAREYRIFREHALAHKA "B EXRFTERA (the
principle of form over substance) # 7 & Bl B A7 18 %42 A 09 T H 2 W X BRI | (the
principle of substance over form) R E A E o128 - KT FH LARLERBL S ¥
HAEBAMEIBRRETHAERERRM AR > L ETRARME > A8
B (Hpl) PRIA TIEMNR ) AR REIE BAGMERER TREEA MR
Alfu BBl 25t » ZRA ERRERAZR THREHAE —EURBIFEFTRALAE (R
B B R R3ATIE 5] ) A FRT 69 Ramsay BRI > & A5 5 £ Kb AR Loy B 1%
ok Rl  BHEGNBEELSHATURG A AL E— R EHIERE
EUHL R B E R ERA TR e B R R AF S B EERIE - B
FREEGEREREE LT AR A TFTUAYE -

AZRERFHRE (9) o9HHk

134. FRAL AR A F R EE AL B e L Ere T4 15
B H(25)F& o LB AT 0 ERAMBRBRBE AR LKA MR T o BB EH -

(1) GRrAFTHEALFRANYET B RALFARERFBLERH
AR FHER R ERAIA A E 223
ERAAHREBMGE AN AN B FEEE kM LayRtk &%
BB A O HBREBRHMEMA 2004 F 12 B 241321 & LR AR
BRSBTS R LR AT AREE

(2) H 28R EFRAN 2001 FAeiR it A M a4 2R A5 %14 400 % 8
s ACTEAEL (Z4) mAIsL  AX B EH LA LIFANE
PELEGREAMAIENSELLEMN B EHRAIMTHEMAE
EPURBIEHENE LB R - ET M ELSEIFS
2B AE e R E s £ R E AP Ak 2004 40k T R
PR B HER ERAGHAERAR (RBEAS LT ) £
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# 119 ¥ 7ty sb ™ 4 AR L IR ARYIEDR - & B3R ASE 2005 S04 @3t
FRAR A MR

B) G2IARHNIHEREFAWZIB BERAEABEUANLFRANE
BN R MRZE IRAN B EESEHABAM -

(4 G314 20004 1 A% ££2007 £ 1 A% -G a £4bat
$FRAAEE - BP F ke o H N 38) 42 2004 5 3 A 2E44 34 o

135. BEFRANGHRBREA LG FERBBEH > M OBRRIERZE RN
M 7 2 8] JL oy 8] Z B PRl ROl RAR B A B3R o LR AR B R AT AR » A M 893k
PRI R A EAN LT EFUA © B A M 60EIRE LIRAM B &8 XHA M -
LI RRECHEFH 16(L)d) ke T K- LB PRI AR TEENHBRRA
ZRAIREE - BRERREE -

136. Bk o AR B RRFLAL > W ERLIES 16(1)(d)# AR E 7T 4m
PR egIEIR > RAF A o

$3HE () wAAMBAIEX 1 EEHERIH

137. (HLBI) % TOMRSTH - FUAE AP IRE QY BRI N » 3 AR AT 20 RH
L 93 IR SRR SF R i SR 6 3R S 4R S SR AR+ B A
GlEY P B 8 > 3k B SERLA G 8 A EE KB SRR F A SA Ak h 93T 0 AR
B R R SRR ¢ 12K BRI AL A AT S A B T SR 1 R AL R
WAL © R UORSEAL S A AR B E 6T LA T ST R M
ENB RO ELR TR -

138. AR (Fisl) H TOAQ)E » BpiE % 70 1573 AR E » ko B BT 9 3F 44T
FTRMEEERE 6 FM- 424 » EAEARIAFREEE NG FHRE BB
FEATHMAB AT ZX MM ERREE AR RER > REWPFEL B
FHN LA RFEART RO RBE T E LA EM4 R Bk 0 ABRERERF
B RAA® S > RI3PA 458 £ IEZTA R | AR IR M E MM L
RIRAEE - FFLEARIBITEFBREFTAEATEIRA 69 A R A BZAMBLE RR
WERBERITHES MERHEN DRI RIRMERREZT A M EMRBEE
EAEPTEIR A 69 R A 4R R E R - MARIEAEH S E P RAE S B OE -

mFHE (R) wAMLRES

139. ERAREREAM (Firl) H T0AQL)EAtaen T453% ) —39 » B2
1% BB Extramoney — £ B 7% B 69 A FE R B R AR AE o
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140. B ERAREBERRERMA T LT ME - L3k A A ignorance’
Bt T, (MEHLIFIHKRAEMHY " RS, ) - inadvertence’ B A "TELAZ
(R HEFERE " XE ) —¥ A4 ) > ‘something incorrectly done through
ignorance or inadvertence; a mistake’ A EF ey P X E B A T bt s RBLL 5] B
g kR, — B4R, o

141. WBARA M LR AR DL R - 31 B B3R AP R M SRALE 3R
BANEHE FRA MAENFEGEE RO AEERR 2R a2 ¥ k50, (&
Flefic b 7RG A S EE4) M35 - HikiE X w244 8 Extramoney — %74 B
EEAM 4R, —REe g -

142. BB A ROITERE  WARE P EERBF A A4 2009 £ 12 A 4t H
8y (RS IRBIRR R RPATIEF] & 2198 « AIB e RIRM) 3T R4 B RBI R e T
Fo A o T 09 R B RS IR IR Ty vk o

143. B EKHES  ELHRANAEMBREALCEEF (REF ) I
HHEELEAMERENE > BB A LR R EERIE " AR o PR
— I EMH B L EER,) (RBEALMZERRAESG ) » LBIRRELAT
WA M BRI AR TS A £ (M ik Jk Extramoney — R4 Mk B Aidaeh " &40 )
RAEEEE - AR ERBBEFAEAR LB EIZE > T @ ERAFRIE
PR AR BMEAPTYROAMERE EEER TR LERARBZLHRAF
RAOFMEN AR RERENRAEERR AR EFARTHRRLARE (R 40)
MERZMRE LI ROBHGEARE SR SREIH LSBT AR M HEE
B 14 o

144. AHE A EOTRERE 08 %A TREHR ) RS » £ LR
AW B EBRBEER AT ARG T BITHINIRT » 2 EERLFA
AP R EBFERROAMENL B3 A Me A2 Re%an LHRARLR
RIFHREEERIRMEAMER - ok > LHRAKRZ B BN R L eH#EMR L
WAFEBERENEBLE  EBRFEEEBUANNAHMEH AR EZETHE
AHMI S EBEEERL  FAEMEENNG » BB (Hr) % 68(4) 1564
B AKIER RETIE -

S35 (5) ) 9aMEZRR : 4738 4225
145. #3358 (2) T ARBALEL -
(1) 1728 (Fhl) % T0OA)MEF prdeey 4% | 2

(2) L3R AN 2004/05 £ 2007/08 HALFEeaA1HE » £ F B &I F1HE 2
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146. JB. Nk B2 ¥ Extramoney Limited v CIR (1997) 4 HKTC 394 &4 3| = %t
% TOAL) &b pidaey "453% AL T e RAE :

(1) TRAFB—AERIEBLB I F T0AL)RATIE 698532 AR K
B ) 5 TOA(L) MRy B IEHI# o " 4438 5 (error) 89 € & » A4 # %
TR AT P iR R A A E  ARskE ‘something incorrectly done
through ignorance or inadvertence; a mistake’ -

2) —1A% EeYEZBILERZ L TOAEATIE 04530 2N S B9 BER R &
SHEPRLAR B Le B R E A A PTES RN EFHGLIRE B
ERETRERE L AR QBRI RE L RERR R A — B
BHER o B DA EFFRATHABRA T AN BEER
EREF TR B NGB RE KA T EE AR ER — B
FHAEHR  AMBEEH T (BLB]) eokedd - B - SPRAR B
B ER&E (BB) BOEBRT ERARARARTAT o

147. Extramoney #F & # 1970 £ 1980 R An 48—k fE =& 8 » £ B W
1983 F A - MBA NG BZERME T — 03 o EPERBET - A MeFEE
BAE HATHEALBAB AN TR - K@ » BAEHLALAH B TR ZER
MTFE NG RB T EETFHABRANAGEBE P EEEHRALE &
B OFBFREMRAGFE - H1% > THFBABTARALNGNG > FHARA
A HAER AR RVENBAGFE o RnEZRRBAERLAERET —ER B 69k
o oA R e R F R AR AR - BrE bR R R AT BREREARL
(BLpl) % TOAfRPIFa 6y T 443% | [4 HKTC 429-430] -

148. Extramoney &) ¥k — B AL A 414 (M) F T0A ke —BE L £
{2 B 4% 7% %% Moulin Global Eyecare Trading Limited v CIR, FACV No 5 of 2013 ( F
#'MGE’ ) a4 #|# » Extramoney #f " 443% | 69 M 3r & B Mzt -

149, BE RN MGE #9322 % 2014 % 3 B 13 A %8tk » BP AR LR 2
PR3] 10 X 4% A4 2844 o

150. ¥ MGE — % ¥ » Fl#idh M ANS LA FBRAZES - FHABHR
MMANE A EFEBELEEBR HHERAEFE - BAFiE3H KAH P RAF
oo BLITEE KFIHE > M A L 8 4% 1998/99 £ 2003/04 A4 FE 44t T it 8,900
TCHIFAFR o FHAE (FiBl) H 645K H TOAEEEPH » T RBEZ RO
MR B AMRA NS LA M FEERARLH R RERANE - E BT R AE IR
R EFAENEIBRIFEITS » REBARGFELE © AN S YA E F 548 4
Fe ) FACUF P AR IO T HRIESE -

151. REE R RIEBEBRANE S AX 2R R AR MBBERLANBRA
NG R EERFEITATIRRE - LR FIETER - ik - 2EA LR B H35H2
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& "8 B ) P (‘Attribution”) » BpARSRAE B AT AR E F TR ERFR 0 £
BB BB AN i B e E -

152. BBRRASHAERE AL EFRBOELFTEARTEE NRA
NE) e Bk HBREATRERE (FF) %64t agieE  RAMBANGLIE "k
Be, AEARANRBERY - ML TEE ) ARERY - FHATREXRBEE 70A 45
B A MBS BRI RBEPRTIROFAELEER  MEERR  LEERF - ™
LEHRFELIES TOA L P gy Tadm, -

153. FAERBTHEAMA "HE ) MM EFRR  BRTF T0AGAER -

154. AL B BAEATIAATA - FRFR R ) P - 2 H A2k o
BLAR S ORIk B 14 BBR4G - 313 T 4T3R5 TOA S pidiey T akaR ) o SRR
—ARFA R AL ERI ISR BAEACRAARAW -

155. B A 25 19 & REBK LK B €45 D6L/91 3t ar #4534
(preliminary issue) &9 3| & o %M FH LR - ARAFRAFEAFAEFHME - £k -
MBMARHRTHRAEREME M HREEPDENRAGFERBARAEF K Fi
% TOAfRF# EE - ZLRZB DL MRAGDH BRI ELEEEL—EF
B AAEEWMAE RA "TA R "F,  WEE - REFZESL
IR HERE  BWEELTE ) > IERREALABGFEL SR THE T0A 1%
YEd 8 E o

156. FEZEHEBHZLFRREE @FARDHY - b RREWES - I
W21 A s — AR AR AT AR 69 B B 645 35% R T MG R B TOAfR & Arda ay | 44
W 8 (R 3B X ‘These decisions show that a genuine mistake made by an auditor
could be an error for the purpose of s.70A.” ) -

AZBemEFRE () ) wH*R

157. EHRARAERELET » WP ENA T EHIFUE— W ERAH B
FlEE) o LFRANBELEB BB ET » LAFIEMIFH KRB EIRAGFH A&
INFIE o RAEH B - o E X I8 AT » EFAGTUAHE»ZE T A G FTRNM
BEEHEL AT D > RY 2001/02 R FEETIRBETE 2 LB A MR - 3
Bhdfn Z LA LHAEHA 2001 £ 5 S %5 R4 -

158. EWM R AT BB AT 8 L3R B AAWLARREL > §o56
MR EIL AR @ AR E 7T LA 4RI FIE - Aot 2010 F35 A M B AR AR L
AR R @I LR AR R BN FIE o R R

150. % ¥ 3 Extramoney ¢9 ¥k M3 - AKX B @ H LA RER T H
% TOA PRIty T 4532 | » ZARHALE 0 o s fE M i E % Extramoney A ik 84
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ENDNHBET R TR NN EE HEE LA ERG THRERER &
BB RERIERERA AL — SRR ER (R EXH 146 5% ) -

160. faf3kes (&) (1) fAF% L3RE 8 &% D6L/91 piik 5€ af AT #7530 A8 K
RABFEE c HEBRHLFP  ARALRERZ S E TYRAAEASZEFHE - &
B BHAR MGE F ey B3 FE - AR B EeMEH A ZALHAGEET LA MF
MAFEOAEYE BAE (FPFRE (2) FoBEXE) » RBRARRFEM
M FiEaB % - BRI AR A TS TOAILEF B E -

F3% (2) Q eylMEERR © ABERRL

161 <<%5t,f§,l>> %5_ 14 ﬁ%*}%%%ﬂﬁ ’ R%‘ﬁ%é/‘%éié&qg‘g é]’%é’)ﬁ'}/gjzﬁgﬁgﬁ
SRR SR AL A B 8 ] -

162. BARRFEREGHEAREERTEE S ELRAZEANRAMFR
BRA AU FE S AR ZABAMK FZE S — 35 X 28 & x ‘One looks to see
what the taxpayer has done to earn the profit in question and where he has done it.” [Lord
Bridge in CIR v Hang Seng Bank Ltd [1991] 1 AC 306, at 323A & HK-TVB International
Ltd v CIR [1992] 2 AC 397, at page 407D] -

163. Mlée 2 ¥R B8 £ TR HE I - F R A #ey R B (effective causes)
5 B8R wy L A 6 F) i A & X 5 (profit-producing transactions) & e 47 i » M IE B4k e 4T 2%,
It % % 1w (antecedent or incidental matters) - /TR M FEHEERH EHHEERE
Flog & A LR Y - 2B LR L ERFNE IR FE R E - 31 HE R X “the
need to grasp the reality of each case, focusing on effective causes without being distracted
by antecedent or incidental matters.” The focus is therefore on establishing the
geographical location of the taxpayer’s profit-producing transactions themselves as distinct
from activities antecedent or incidental to those transactions. Such antecedent activities will
often be commercially essential to the operations and profitability of the taxpayer’s business,
but they do not provide the legal test for ascertaining the geographical source of profits for
the purposes of section 14.” Ribeiro PJ in ING Baring Securities (Hong Kong) Ltd v CIR
[2008] 1 HKLRD 412, 428 -

164. #18 & 4 % 4 (profit producing transactions) » 48 7% % 2% 6948 B 75 8 5
R # % o4 7 g5 (manufacturing related activities or activities involving manufacturing) »& &
— 48y [Rax*kE» CIR v CG Lighting Ltd [2010] 3 HKLRD 110, 132] -

AEBEWMERE () Qw3
165. LAV B MREBREEGAE o X F o EIRAERSE - B IEIFIE 2
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166. BIEMET > LRANER Ty A= RES
(1) ERAZBTANEBRNAAES TAREE |
(2) EARBIE O THEE, SR
() THwEH, -

o FNGEB N AEY T ARKEE | ARG AERNZEABER Y
1238 R ek A ERAZ AR B N > R &P LA LR 6048 AR E NPT F e A
B mFRE AN -

168. B ERAPT AN 0y THEE ZEA EIRAK FIRIRA M
FIHGEE » ARKFZEGOT > RENTERBOBRARBRGHRE T
By F) & E K (agreed facts) » R MM AR — L ER ARG H A ELE (Lo
D36/06 ; CG Lighting Ltd) - #tib » E3fABIEIR M — 2 2009 69X 5 - Bl E X
5oy S H AR A BB EAF AR o

169. H— AL R4HE a4 2 2004/05 £ 2007/08 22AE 2 E LB » ML S
R AEF 2000 F > Bp R A MR FEUINPEANRTY o THER BT RIZES
MR FEUANGRY »Z RAWE)WHEZERL : "M% RAREELFTRHYE
FHE o8 e iR, - A4 1E " ) B 46 % 4 8 {8 audit engagement 2 B o ot oL g R B &
BTG EEE > B BARSTEER AL ERLERENERE Al d
wily- - Bp e v i 1B v B B & B 44 demonstrate 3£ 2] SF-1E 8% F » 4% ] /> 3] 18 operation
At ol AR B - 989 income fh etk book 7k o Bp gk A — B H AR A R Bk E R 5] 1B
operation = o ------ ) CHMEX ZLAARHEBEREINER MO -

170. BEN LIFAQRETE WEBEABZIREAR - BRHERAR EXHH
AENHEM - BE Z RABLERAVERELEFRXAALRE - EREE KX H R
AR A — ok & e i = F 45 (secondary evidence) » mAE—EIEAT c RAWNF—
F 4% (primary evidence) &4 Kk REUBIFIEE - FBHFE _FEHEBRRE—F
B o

171. A= MR HHRMEIEAH HKS215,511 - 4atb LR A F2 4 ¥4
R 5 e REMT & AREE -

172. H= pbRH A A%EET AA AV R R X ZT Mt iR atey - AA £ A
RGP SRR L Z e AR A ZAANZTREENILAARRZERY - £
By ZAATREAAERBERY BMER T RABREWGEEF X BER -
AEBGREURNRAMAAMEZTRIHINEET > AR ARG AR A E K E
WFiE T ER ) ARG MRIERFIBIER S - I BRHFRELZ o fTiITE
BZB L FRALGTREZIR MBI REETTEA - G AARAEAREY "T15
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RIHIER &) XA A G Aafe 2 s I
173. B fT » FHRALRERMEMMT HITHMAREE & - L£FALT -
$§séﬁﬁu%x%miﬁéﬁﬁ A& EIFRAF R G AT F BB B A
174. LR G B A L
(1) 16 4 2009 4 10 A 20 B #e &) 3% x Purchase Order ( F4#&‘PO") -
EXAEAQ NG B AT NG BPEFRA-EEHILAR NF o
(2) —%Ba#2009410H 30889 PO BEX A AQ A3 » A LW
A o %I AQ N E) -
(3) iz 17 3k PO %238 & HK$215,510.92 -
(4) —E2L216HBEBEREZ -
HK$
43 $7,769.07
44 $5,935.57
45 $62,660.81
46 $3,802.98
47 $437.35
48 $3,146.88
49 $5,761.41
50 $4,118.40
51 $13,671.90
52 $13.00
53 $683.06
54 $37,364.24
55 $131.00
56 $17,651.20
57 $52,183.05
58 $63.00
$215,510.92
(5)  (BE45A ) 43k (2009)01 i B] & 4] pk St B H B o WSS A F
BH— TR p T osR ) c FAATH LAY - F
NE M EFRABAREKRE 2009548 158 5% -
(6) #LBEE4ESEF) (2009)01 48R ey (A RIEEEHFHEFELR) » (W 5

¥HMEETFER) (w8 HEHBEE) (g 5HFH)
(T B HHEFM) 43 CXXXXXXXXXXX o
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(7)  — LGB 3R R 6 XAF -
175. M E R H A AR AFEY
(1) BERXHREFRAME—BEFEN W FHPTALEY -
2 EF - &FhHAaBFHENG -
() HEHMATFAG » FAELFA

(4) FRARBBEFATCETHERWILE » A LEFA T EHR
AL AL E -

B) ZEARBAERTZEmwI&E  FX > EEARNIFE—F wTB
ho e

176. AFBREFT  AZBeRAHATERMEZTRHFHE A X 5 (profit
producing transactions) ;& £ & # o F3RAMEE B T2 A £ RN TR I FHm
HEMWHAE - WMMBETEFT EERL—EFABGENS -  FHRHLEFAFTLS
REVHBEITAZR REZWABERINAHEELARY » REFAME—MHEFH
NE R BFARGBAEE RRG  PTEENAMAT RAM - L3R AL TP
A A A RIEE 0 12 AT R F A (antecedent or incidental matters) o 3
ATEERIG TN ALEEZ  RBAELRAZ BB ILFE=F4Z - HAeBER
BEXHAMGNYE - ARBERA  BEXHERNERER EFFEEY CIRVCG
Lighting Ltd [2010] 3 HKLRD 110; [2011] 2 HKLRD 763 + 3% sz % CIR v Datatronic
Ltd [2009] HKLRD 675 + B #i# L3 % B ¢ % D36/06 ArEE e X f A A LR T 248

A

ﬁ o

177. EW EdRAN THAER ) o BN ERAL AR RBEMEH R
OB AR B G BAE L ER R Lo fTEME - B EXF T8 ERATE > LRALARA
FRFEE R Ao T E R e TR EATRI N NS e & - AE B e T Hw ¥
REHAFAE LHAGFNEE 5D RIFRREY - RTRe0E - 2T (Fi6]) % 68(4)
H3T A L3R AN R L3RR B TR » B TOADMR0F 1580 - ESRALAR &
AR > B EAE R AMBERRE T RSH MR - LRAT R ERLRER
e

178. B E A IR LR B R AR B BN U > ERARRIE S
ERABRFUEFHEARBERALFB R o EIFAHIERIE S 0T

(1) PFAEOBEHZRPITE - LRALAFATH I -
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(2) LEHRAREBARBEZPIURHERAZP NEBERBARS -

(3) LIRAFTA B T&E RARI o B AR A BN S B N T TAE - 4
6 th ANIE 4L ERPA PR B 35 — B o

(4) T 3) B AT ARk e T8 PR R SRR R A R AP Y o

(B) FrIRmARKmIEM B T RBHMABRELTAALFANE
T o

6) &"FF hFEHE > BRI BRERF BB EELE
NGy TF A o AT T8 R AT R A e T3S A L3R
AEBRZ " HRME  REFAG =L -

179. AR IR R £ X R AN T8 R AT R A e TRGRE A LRA - AR B
TEEEEAFTHEARBAARSRBMER TR - 2 RE B €L RZHIH A
B RBP  PTE TR R T AT By ERRFREGIRTHRAE
KEETHE  c RIBEEFANEE > FRIARRAT R w T RIEIEEIFRA - FAEHAH
BTIHEIRB RES - AR ThRbiEIFEE MBS FR— BRI L
WERRILGBILLE LAAFH LN T EERTERB > FABNET - F,09)
B P R A Ao TR 25T A% AR A B3R A 69 B 2 B) 2 B B > 3] Sk 4 & 7 (subsidiary or
associated company or subcontractor) -

180. AEBGELRZH I LIF A E8 EFE (subjective intention) [CG
Lighting [2011] 2 HKLRD 763, 767-768] © k3 Ao fa & 4% F /2 8] B v P Sk e T B4R
EIEAEGRFE o

181. AN E XL — L BB ERETCRENENS > MAHE
FiTHMERRBESL  BEERREAS EHRARSREN - EHRAMEFLIFEY
B EERARAE RS T R > KR A TR B NI B R
B PWACKIEAGHEBRE B E LR -

182. 357k g2 ¥+ Datatronic % 26 B A sb#)i& © “26. It was the failure on the part
of the board to concentrate on the profit-making transactions which resulted, with respect,
in its wrong conclusion. The matter could be tested in this way. Suppose a company in Hong
Kong sells raw material at cost to an unrelated factory in the Mainland so that they would
be used by the unrelated factory to produce the product which, in turn, was sold to the Hong
Kong company, which then sold the product in Hong Kong at a profit. Suppose the finished
product was purchased by the Hong Kong company at $2 and then resold at $3, the profit of
$1 would be attributable to its sale of the finished product in Hong Kong. Let us further
suppose that to ensure the product's quality, the Hong Kong company not only supplied the
raw materials at costs but had also posted a number of staff to the mainland factory to
provide technical or other assistance as may be necessary. We do not believe that that
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would make any difference. Nor, for that matter, the fact that the mainland factory happened
to be a wholly-owned subsidiary of the Hong Kong company, and as such the Hong Kong
company was able to procure the wholly-owned subsidiary to sell its product to the Hong
Kong company at cost.” [[2009] HKLRD 675, 688]

183. H1s % % 35 B : ‘35. The assessable profits were generated by the Taxpayer

selling the finished products bought from DSC. The Taxpayer did not make the profit
manufacturing in the mainland. It does not matter that it was able to have the products
manufactured cheaply in the Mainland because its wholly-owned subsidiary could be
procured to do it at a rate which would result in more profit being made by the Taxpayer in
Hong Kong. The manufacturing was done by DSC. The Board has so found and that is
substance not form. The Taxpayer's activities in the mainland were merely antecedent or
incidental to the profit-generating activities.” [[2009] HKLRD 675, 690]

184. Btk > Bpihde D R A PTRAIE > ERAR ST & ey dpirxst o BRA
MBEEXRREAMG T BLEFAULLENHMEG RS RELEN T
(manufacturing related activities or activities involving manufacturing) » & %47 2 it % &
# (antecedent or incidental matters) - m JE #]H & £ X 4 (profit producing transactions) -

185. JB 2xik FE % CG Lighting % 82 £ : ‘I agree with Mr Yu SC that the ratio of the

Court of Appeal’s judgment in Datatronic is this: where the profit-making transaction is a
sale of goods in Hong Kong, any acts of the taxpayer participating in the manufacturing
process of a non-agent third party are antecedent or incidental activities which should be
disregarded in considering the source of the profits.” [[2010] 3 HKLRD 110, 130]

186. HAEH F 92-99 & -

*92. As set out above, the Board rejected the suggestion that the Taxpayer
was a trader of lighting fixtures but also rejected the characterisation of
the Taxpayer’s operation as one of manufacturing. At the same time, the
Board, whilst disregarding the operation of CGES as the manufacturer,
concluded that the Taxpayer participated in the production of the
lighting fixtures in such a way that this was as much a part of its
profit-producing transactions as the obtaining of a purchase order for
the ultimate sale of the products to its customers.

93. ldonotthink it is necessarily helpful to focus on the characterisation of
the Taxpayer as either a trader or manufacturer, for in one sense this is
simply a labelling exercise and distracts from the real question required
to be addressed by the broad guiding principle, namely the identification
of the nature of the taxpaye’s profit-producing transactions themselves.

94. Recognising the need to grasp the reality of each case and focusing on
effective causes without being distracted by antecedent or incidental
matters, the question in the present case is whether the relevant
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95.

96.

97.

98.

99.

profit-producing transaction is the sale of the finished product by the
Taxpayer to its customer or more than this? And if more than the mere
sale of the finished product, is it legitimate to have regard to the
activities of the Taxpayer in relation to the manufacture of the finished
products, that manufacture admittedly being carried out by CGES and
not the Taxpayer?

Two factors might be thought to suggest that the Taxpayer’s
profit-producing transactions involved more than the mere sale of the
finished products. First, the Board found that there was no sale of the
finished products by CGES to the Taxpayer. This finding arguably takes
the present case out of the standard category of “import processing”
arrangement whereby a Mainland entity purchases raw materials and
sells finished goods for its own account. This was the arrangement
which was found to have been entered into between the taxpayer and its
subsidiary in Datatronic. Secondly, the raw materials were purchased
by the Taxpayer and supplied to CGES for it to process and assemble.
This appears to place the case in the category of “contract processing”
with which import processing is distinguished ..... However, these
descriptions of import processing and contract processing activities
appear to derive from DIPN 21, which, as | have noted above, is not
relevant since the ultimate question depends on the application of s.14,
the relevant charging provision.

At the same time, it is necessary to recognise that the Board in the
present case found that CGES was the manufacturer and did not find
that CGES was an agent of the Taxpayer in the production of the lighting
fixtures. This is a material finding and is not affected by the fact that,
because of the relationship between it and the Taxpayer, CGES only
received a processing fee which was no greater than its operating costs
and overheads.

Once it is accepted that the manufacturer of the lighting fixtures was
CGES and not the Taxpayer and that CGES was not the agent of the
Taxpayer in the manufacturing process, | do not see that it is possible to
avoid the conclusion that the activities of the Taxpayer in relation to the
manufacturing process itself are simply antecedent or incidental to the
profit-producing transactions here.

I am therefore unable to accept the submission on behalf of the Taxpayer
that the source of its profits was its business of manufacturing lighting
fixtures for export, which business it carried on, with the assistance of
agents, in the PRC and Hong Kong.

It is pertinent to remind oneself that the court is required to consider not
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the operations which produced the profits in question but, more narrowly,
the operations of the taxpayer which produced them: see per Lord
Millett in ING Baring Securities...... In this sense, the activities of the
Taxpayer in relation to design, product testing, prototype production,
supply of raw materials, provision of plant and machinery to CGES and
provision of training, updating and management of CGES’s staff were
not operations which produced the ultimate profits. Even if those
activities could be described as *“‘commercially essential to the
operations and profitability of the taxpayer’s business...they do not
provide the legal test for ascertaining the geographical source of profits
the purposes of s.14.” [[2010] 3 HKLRD 110, 133-135]

187. UEBFFERAHH LB ENS - EREE AN ALHRZE -
188. AV EHBER > AFE B AR ILEEE » EFRAFERIRM I IEHEI »

EIRAKREEARIE (BB1) % TO0A f5& - Rt B A B RILA M RBFE O MAL KA K 64
FRER 0 URA MRRFEBRLOMBR S - FREEEBE EFRMOATALE
wEHy o

B
189. AW Ll RE  AZB G- HRBREEHFARFHRS (—) 2 (2) WL

Vi o 4 (A1) % 68(B)HRAk B L3R AT 4 H 3 ALAA -
)

190. ERARERAEFOERER Y ZHEAFER - AEELERBEY » L
HARBRBRERLEREL - ARAESROALE R A —EFEE
T EROMBRE - R » BREMEKE 6 R REMNFHFLHREY  REA
ARABFREREEALIFREMAFBAFEM - RZ > HF KA B o9 BR 5%
W AT Z B 4o o bsh 0 AR MR A S ZBREHERRE T - A iE
HAHWANEE  OHUHRERHNWSAEN  AEBE®EE 8 EEFEAY
BEE > B2 B c R AABCTREHEA SFEBEAGEEFETITEBEA Ui
BOTHWE - MEEMAF AR  AALEFHEEE T ARG HETHEFEMLN
TECFAGAE AL BeHLERARSARAREITAHAZBERIR - AERARE
B REHESREDZWETEH AL BAARLSHEI A TRIE (BB) % 6809)kk
A LIAYUMN AT EGORE - RBEA (Fikl) ME S F 1 IIE0A LK ZHRE
Bp 4 $5,000 » 2% % HIA A BRI — A3 -
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Bt 4k 1
FIRAR IR (e E > £ 17-188 ):
24 B B 27-3-2009 | 17-3-2010 |20-3-2012| 20-3-2012 20-3-2012
2002/03 2003/04 2005/06 2006/07 2007/08
WAL %”ﬁ_;‘j WAL AR A
BT E &
o 3,304,558| 2,280,357 475,724 4,601,677 2,255,
EEEAML 55,659
R 4 Bah M R T
E‘ S A 9{‘3‘ T2
g i g | 4206604 3333910| 7.085879| 21615,366| 21624544
2 bk B 2 AR
B4 | TR SGERA) 56196 59332| 125271 143.724| 165,480
% %48
$iak 40 % 2001/02
% 24 f 42,127 - - - -
RE 2R s 5342,
P EEHI
. 342,127 - - - -
A 53
Bss 4o R bR
RE10& |G3) -- -- 530,841 -- --
H 2 &) - | 1,189,421 - -
e JESFALAIE | 18,311,702| 5,673,599| 9,407,136 26,360,767 | 24,045,683
8 Ao B SRR 2R 2,929,872 992,880 1,646,248 4,613,134 4,207,995
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42

Fi 4 2
FiRAGYIE Z R BB A AETE
2002/03 2003/04 2004/05 2005/06 2006/07 2007/08
7T 7T 7T 7T 7T 7T
e 150,683,972 150,031,613 207,191,919 324,897,602 442,662,156 542,728,962
R
B A &E R — 1,028,119 2,094,369 1,205,812 4,067,131 2,744,729 4,549,637
R ot
A EmA 127,850,716 124,469,872 180,591,317 298,812,446 415,072,041 496,657,369
BR&E - (2,094,369) (1,205,812) (4,067,131) (2,744,729) (4,549,637) (2,899,046)
PR o0
126,784,466 125,358,429 177,729,998 300,134,848 413,267,133 498,307,960
=X 23,899,506 24,673,184 29,461,921 24,762,754 29,395,023 44,421,002
hu t HAb 2,896,852 4,723,943 5,324,297 6,106,061 11,207,431 42,631,294
A&
26,796,358 29,397,127 34,786,218 30,868,815 40,602,454 87,052,296
R
85 B A 2,828,271 2,395,791 4,485,453 3,052,899 4,267,996 3,569,559
T % 10,510,812 12,196,560 13,909,148 17,750,136 14,462,681 31,988,865
B E R A 1,333,227 1,614,954 2,314,935 3,277,668 5,412,490 8,425,055
14,672,310 16,207,305 20,709,536 24,080,703 24,143,167 43,983,479
AT A H 12,124,048 13,189,822 14,076,682 6,788,112 16,459,287 43,068,817
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Fit % 3
LR ABIE B R BRI A E R AT E

2002/03 2003/04 2004/05 2005/06 2006/07 2007/08

7T 7T 7T 7T 7T 7T
HAAn & AR — 4,417,209 4,562,379 9,292,642 13,920,690 5,528,091 6,957,005
Tt
Jo o BBE 52,028,051 48,106,531 68,092,950 227,796,908 282,609,091 364,962,759

56,499,260 52,668,910 77,385,592 241,717,598 288,137,182 371,919,764
R BRI R &R - 4,562,379 9,292,642 13,920,690 5,528,091 6,957,005 5,289,086
JR Atk

51,882,881 43,376,268 63,464,902 236,189,507 281,180,177 366,630,678

ot
7?&@ & 24,624,069 24,508,749 46,441,794 13,496,724 49,238,832 47,362,317
oy 24,578,390 22,928,644 28,924,334 15,422,603 26,719,998 30,352,439
HEER 26,769,683 33,515,990 42,312,649 34,131,163 58,891,980 51,034,342
¥ px ot 3 A (4,307) 140,221 (552,362) (427,551) (958,946) 1,277,593
1G> )

75,967,835 81,093,604 117,126,415 62,622,939 133,891,864 130,026,691
4 E A~ 127,850,716 124,469,872 180,591,317 298,812,446 415,072,041 496,657,369
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G E

EIRALTEEEARALERE R THER G AT AM R MR T R R B
ERMBR A LEREY LB

2001/02  2002/03 ~ 2003/04  2004/05  2005/06  2006/07  2007/08
7T 7T 7T 7T 7T 7T 7T
RETHEZE A
SRS

TRA R AR R ¥ 8,083,296 3,304,558 2,280,357 9,392,210 475,724 4,601,677 1,961,409
® E
u( ‘%}\,ﬁ: - - - - - - 294 250

8,083,296 3,304,558 2,280,357 9,392,210 475,724 4,601,677 2,255,659

% KA
20% H 4w 182,934 227,000 157,517 80,903 36,443 29,154 29,253
30% H 4w 44,298 (899,273) 154,921 37,061 12,923 9,046 6,332

30% 454 - A 3,878,110 4,938,877 3,021,472 2,389,264 7,036,513 21,577,166 21,588,959

4,105,342 4,266,694 3,333,910 2,507,228 7,085,879 21,615,366 21,624,544

B EZELEY RHEA 21,156 56,196 99,332 . 29332 125271 143,724 165,480
478 12,209,794 7,627,448 5,673,599 11,958,770 7,686,874 26,360,767 24,045,683
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P &5

LHRAENRBREEABANBERBR T XK E 2%

2001/02  2002/03  2003/04  2004/05  2005/06 ~ 2006/07  2007/08
7T 7T 7T 7T 7T 7T 7T
47%8 11,135,236 10,118,584 3,378,786 11,893,771 18,280,604 45,861,186 14,108,910

Pt 6% 6

LRAM BB RELBABREGASTRA N T 6T AR

2001/02 2002/03  2003/04  2004/05  2005/06  2006/07  2007/08
7T 7T 7T 7T 7T 7T 7T
B AR - 800,000 17,390,010 37,425,304 44,168,149 44,713,149 84,789,031
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