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Case No. D13/20

Salaries tax — appeal out of time — whether the relevant expenses were incurred while
performing his duties — documentary proof for the relevant expenses — sections 12(1)(a), 66
and 68(4) of the Inland Revenue Ordinance [Decision in Chinese]

Panel: Anita H K Yip SC (chairman), Cheng Chung Leung and Lai Sze Wai Alex.

Date of hearing: 8 September 2020.
Date of decision: 4 December 2020.

The Appellant is a personal subcontractor for construction project. For the
relevant tax year, the Appellant claimed deductions for expenses and expenses including
labour, contracting, workshop rent, and transportation related expenses in total sum of
$9,500,000 (2015/16) and $11,625,000 (2016/17). The Inland Revenue Department
inquired about the relevant expenses and requested the Appellant to provide all relevant
supporting documents. The Appellant claimed that he had never had the time and ability to
make records, and because the time has passed by 4 to 5 years and there has been no detailed
records, the Appellant has no way to sort out his bank records and submit relevant
documents.

In the absence of relevant documents, the Inland Revenue Department exercised
its discretion to use 20% of the Appellant’s total income as his profit to calculate the salaries
tax. On 2 April 2020, the Inland Revenue Department mailed the basic tax assessment
decision (‘the Decision’) and the documents related to the appeal to the Appellant’s
correspondence address. On 9 April 2020, the Appellant signed the decision letter and
related documents. Due to an earlier misunderstanding of the appeal procedure, and after
learning of the correct appeal procedure, the Appellant wrote to the Inland Revenue
Department on 13 May to notify the Department of his appeal application.

The Appellant stated that a notice of appeal was sent immediately after receiving
the Decision. The Appellant also stated that he failed to meet the requirements simply
because he did not understand the procedures. After learning of the error, the Appellant said
he tried his best to correct it. The Appellant’s case is that his actual income was much lower
than the appraisal.

Held:

Appeal out of time

1. When reviewing whether the appeal is out of time, the starting point is section
66 of the Inland Revenue Ordinance (Chapter 112). In Chow Kwong Fai v
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Commissioner of Inland Revenue [2005] 4 HKLRD 687, the Court of Appeal
made a relevant interpretation of Section 6 of the Tax Regulations. Among
them, with regard to Section 66 (1A), the Court of Appeal pointed out that the
term “failure’ clearly stated that the threshold must be higher than pure
excuses. In addition, the Court of Appeal pointed out that the Appellant’s own
misunderstanding, ignorance and unreasonable reading of the articles of
association did not constitute a reasonable cause. Although the committee
sympathized with and understood that the Appellant was not intentionally
delayed, the committee could not accept the Appellant's reason to appeal out
of time as a ‘reasonable cause’.

Salaries Tax

2. In order to comply with the deduction requirements in Section 12(1)(a) of the
Inland Revenue Ordinance, the Appellant must make clear that: (i) he does
have relevant expenses; (ii) the relevant expenses were incurred while
performing his duties; and (iii) The relevant expenses are completely, purely
and must be incurred for generating the assessable income (D36/90, IRBRD,
vol 5, 295). According to Section 68(4) of the Inland Revenue Ordinance, the
burden of proof lies with the Appellant. However, the Appellant failed to
provide evidence and records of the relevant expenditures and was unable to
fulfil the requirements of the burden of proof. Therefore, the committee was
unable to confirm the allegedly incurred and accuracy of the relevant
expenditures.

Appeal dismissed.
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Appellant in person.
Cheng Po Fung and Ho Lut Him, for the Commissioner of Inland Revenue.
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