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Case No. D11/18

Salaries tax — deductions — whether repayment of loan, medical reserve, and education
expenses of son can be deducted — expenses must be necessarily incurred in the production
of the assessable income — Inland Revenue Ordinance (‘the Ordinance’) sections 8, 9, and
12 [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Chan Wai Ho Alwin and Ma Lai Yuk.

Date of hearing: 10 July 2018.
Date of decision: 18 September 2018.

The Appellant was employed in Hong Kong in the 2016/17 year of assessment
and received income. She claimed expenses of $35,000 per month, and her son’s
university education fees, as the deductions for Salaries Tax Assessment in her tax return
(‘the Expenses’). The Assessor decided that the Appellant was not entitled to deduct the
Expenses, and assessed her salaries tax accordingly. The Appellant raised objections
against the assessment, but the Deputy Commissioner confirmed the salaries tax
assessment. On appeal, the Appellant claimed that she need to repay the loan and
interest extended by banks and her parents; she needed to set aside part of her assets as
reserve for medical expenses because she was of an advance age; and she also need to
finance her son’s education overseas. She argued that the Expenses could be deducted.
Also, since her income was unstable, the Commission should use the average income of
the past 3 years for assessment. Further, since she did not enjoy public welfare, she
should not be liable to pay tax.

Held:

1. If a taxpayer would like to deduct the expenses as per section 12(1)(a) of
the Ordinance, he has to show (1) the expenses must have been incurred;
(2) they were incurred in the production of assessable income; and (3) they
were wholly, exclusively and necessarily incurred in the production of
assessable income (Ricketts v Colquhoun 10 TC 118; D36/90, IRBRD, vol
5, 295 followed). ‘Necessarily’ must be objectively determined, i.e.
whether the assessable income could be produced without such expenses
(Brown v Bullock 40 TC 1 followed).

2. The Appellant did not provide any evidence to prove that she did incur
expenses to support her son’s education. In addition, common sense
shows that the fees for local tertiary education could not have been as
much as the Appellant claimed. The Expenses were the Appellant’s
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private expenses, and had no relevance with her employment. Hence, the
Appellant cannot seek deductions for the Expenses.

According to s.8 of the Ordinance, salaries tax should be charged for each
year of assessment. It does not grant any power or discretion to the
Commissioner to raise assessment based on the average income of a
taxpayer for the past 3 years. The Appellant’s argument lacks legal
merits.

The Ordinance imposes an obligation on a taxpayer to pay tax. The
Appellant’s reasons do not excuse her from paying tax.

The appeal is frivolous and vexatious, and completely lacks any reasonable
ground of appeal. It amounts to an abuse of process, wasting the limited
resources of the Commission and the Board.

Appeal dismissed and costs order in the amount of $25,000 imposed.

Cases referred to:

Ricketts v Colquhoun 10 TC 118

Brown v Bullock 40 TC 1

Commissioner of Inland Revenue v Humphrey [1970] 1 HKTC 451
Commissioner of Inland Revenue v Robert P Burns [1980] 1 HKTC 1181
D36/90, IRBRD, vol 5, 295

D26/12, (2012-13) IRBRD, vol 27, 622

Appellant in person.
Chan Wun Fai, Yu Wai Lim and Leung Ching Yee, for the Commissioner of Inland

Revenue.
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